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APPENDIX. 



HAVING, in the foregoing Eflay, 
had occalion to contravert fome 
of the principles advanced in t\e very 
learned and ingenious treatife, intitled, 
Confiderations on the Law of Forfeiture 
for High Treafon, I fhall here "attempt a 
candid examination of fome of the pro-; 
pofitions contained in that treatife, as 
the doing it in the courfe of the 
Eflay itfelf would have led me into too 
large a field of digreflion. Before, how- 
ever, I enter upon the confideration of 
the fubje&, I think it neceffary to pre- 
Vol. III. B mife, 
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mife, that I am fully pcrfuaded the ano- 
nymous Author of thofe Confederations 
writes from convi&ion, and with a view 
to the firm and lading eftabKfhment of 
our happy conftitution. Men neverthe- 
lefs may agree with refpeft to the end, 
and yet differ with regard to the means. 

The very able and acute Writer has* 
with great power of argument and depth 
of penetration, endeavoured to vindicate 
thp Laws of Forfeiture. After taking 
notice that the Forfeiture of inheritances 
is /aid to be imonftfient with tke prin^ 
ciples of natural juftice — he afks> why 
contrary to juftice ? and admits the an- 
fwer to be, " That the innocent pofterity 
ought not to fuffer for the guilty arv- 
ceftor." 

a It is not to the purpofe," he coafcH 
nues, "to attempt a juftification of an)| 

inftances, 
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inftances, in which the Laws of Forfei- 
ture may in fome countries have been 
carried to an extremity, as little to be 
reconciled with principles of policy, && 
of clemency and juftice. Among the 
Perjiaiu and Macedonians, not only the 
criminals convicted of treafon were pest 
to death, but all their relations and 
friends. The defendants of Antiphase 
the Orator, were difqualified from ad- 
vancing themfelves by their own aaerif 
to eftates and offices in Athens. The 
pofterity of Marins\ fa£ion were ex- 
cluded by a law of Sylla from the fame 
privilege." 

He then proceeds as follows :— " When 
Forfeitures and incapacities of this kind 
are laid out of the cafe, whatns the force 
of the anfwer, as applied fingly to the 
queftion of eftates orTights of inherit- 
r .f ance* enjoyed by the criminal himielf, 

B 2 or 
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or to be conveyed through him to others ? 
It clearly refults into this abfurdity; That 
rights concerning property, manifeftly 
derived, not from Nature (as will be 
fhewn at large), but from the favour of 
Civil Society, may not be conferred upon 
fuch terms as fliall bind the pofleflbr to 
that civil duty, which he owes the ftatc 
conferring thofe rights ; and, for the 
breach of his duty, be fubjefted to For- 
feiture. 

" But this is to offer ftrange violence* 
both to the conftitution of fociety, and 
the conclufions of Reafon. 

" If we confider accurately the nature 
of human punifhment, we fhall find it 
attended with unavoidable imperfec- 
tions. 

" How {hort is our difcernment ! The 
furface of things and a&ions is -alone 

expofed 
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expofed to our view : The inward 
thoughts, the habitual temper, which 
form the greater part of moral conduct, 
are entirely concealed from us. It is for 
this reafon, that Laws affign the fame 
Dame, nature, and penalty, to all of- 
fences, which bear a conformity in out- 
ward refemblance, though intrinfically 
varying from one another by a thoufand 
circumftances, known only to thfc Search* 
er of hearts. 

" How much fhorter is our power ! 
We can eftimate the offence more exaftly 
than we can proportion the punilhment. 
In regard to a man's felf, death is the 
laft punishment, which, can be infli&ed 
for the mod malignant and extenfive 
crimes. But in regard to others, this 
Power, limited as it is, minutely traced into 
ks confequences, operates perhaps further 
than we wifh ; fince in no cafe can it be 
B 3 con* 
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confined to the criminal, without reach- 
ing beyond him to fome conne&ed witty 
him by friendfliip, intereft, copfent, of 
nature. What is ftill more, it is not 
only impoflible to disjoin thefp connec- 
tions ; but, however that were poffible, 
it is even neceflary to complicate them. 
Society was founded on this neceffity ; 
it is likewife fupported, even whilft it 
fuffm, by it j and when they are thus 
complicated, whatever happens to one, 
muft be mutual to all. In the inftaiice 
of a king and his people ; a king exe- 
cutes by his fubje&s, and, in quarrels 
;with foreign ftates, they fufFer various 
pvils, for the weaknefs or iniquity of his 
government. In the cafe of a corpora- 
tion i the fenfe of the majority, or of a 
chofen number, ordinarily determines 
the body. On account of faults com- 
mitted in their corporate capacity, their 
markets, gates, fortifications, harbours, 

arc 
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are liable to Forfeiture ; and yet many 
innocent members may fuffer in the 
efFe& of fiich Forfeiture. 

« To the firft of thefe cafes it Will be 
faid> That princes own nofuperfor; and, 
therefore, in contefts with one another* 
cannot be feparated, fdr the purpofes of 
juftice, from their people. To the fc~ 
cohd, That though the guilty and inno- 
cent members of the corporation are 
under the fame fovereign authority, and 
might be difcriminated j yet the corpo- 
rate body cannot be punifhed for wrong 
ads, but by the lofs of thofe privileges 
which extend to all. But, in the cafe 
of father and children, the difcrimina- 
tton might eafily be made, and juftice 
fatisfied : yet the father commits trea- 
fon, and forfeits that eftate, which pro- 
bably might have defcended to his chil- 
dren. 

B 4 « It 
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" It may be anfwered, in the firft 
place, That this punifhment, being a 
pillar of Society, agreeably to the genius 
of the whole edifice, is ere&ed on the 
great principle of fociety itfelf ; namely, 
to make the natural and focial affections 
a controul upon irregular and felfifh 
paffions. In the next, that nothing is a 
punifliment, which does not affeft a 
right, ftridtly fo called. To make the 
innocent fuffer for the guilty, and to in- 
flict that on the guilty, which, in its 
confequences, may afFe£t the innocent, 
are very different and unequal confide- 
rations. " Every thing," fays Puffen* 
dorf, " which caufes a for row or lofs, is 
" not properly punifliment. It is a 
" misfortune to be reduced to poverty 
*' by a crime, which caufed the magi- 
* * flrate to fet a large fine upon the fa- 
*' ther of a family ; but not a punifh- 
* c ment. How many are there, wjjo 

" comq 
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*' come into the world without the ex- 
" pedtation of a patrimony? How many, 
" who lofe all they have by war, fire, 

" or fliipwreck ?."- Now, . fince the 

children have no right but from the 
father, if he holds the property till his 
death, or through him* there is no in- 
jury done, when he is juftly deprived of 
that wealth,, which was acquired under 
the prote&ion of fociety, to be tranfmit- 
ted to his pofterity in ftated rules of de- 
scent by pofitive inftitution ; and of thofe 
honours which are the rewards of good 
conduct, the pledges of future faith, 
Thefe benefits may be confidefed as the 
gifts of civil government ; but life and 
liberty are the gifts of Nature, and 
ihould never be taken away becaufe of 
the parent's offence: nor ihould a fub- 
je£t be made incapable of employments, 
without fome crime committed by him- 
self. Such feverities are unwife, as well 

3 » 
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as unequitable. A difference therefor* 
muft be obferved between the natural 
rights and common liberties, which are 
annexed to the perfon of every fubjed, 
and the peculiar diftindions of fociety, 
fuch as riches and honours. Thefe laft 
are merely contingent; and, if hoped 
for in the courfe of fucceffion, depend on 
the conduct of thofe anceftors from 
whom we would derive them. And it 
is not to be faid, men are punifhed, 
when thefe contingent advantages, which 
themfelves neither acquired nor merited, 
having, by reafon of the " civil quali- 
€l fication of their blood" (as a great 
lawyer * of our own has exprefled it) f 
been brought into view by the defert of 
one anceftor, are intercepted by the 
qrimes of another/' 

* Lord Chief Jufticc Halt. 

Thi* 
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This reafonittg, it muft be confcft, is 
fo extremely cleft, that it is difficult to 
difpover an opening, through which 
controyerfy may gain a footing. — And 
yet folid as it feems, if it is founded on 
an erroneous bafis, it will give way tp 
the impreffions of truth. 

It is certainly true, that the fucceffion 
to thofe rights frhich he calls contingent, 
depends on the condud of our anceftors. 
Riches, for inftance, may be fquandered; 
and though* as he obferves, to wafte a 
fortune which would have been an ho- 
nourable fupport for a man's family, is 
jleferyedly efteemed cruel and againft 
confeience, yet no complete provifion 
could be made againft that evil which 
would not be attendee) yvith more gene? 
ral inconvenience. 

But, with great deference to the Au- 
thor, there is a material difference be- 
tween 
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tween the interpofition of Law to pre- 
vent a neceffary confequence of an 
anceftor's crime or indifcretion, and the 
operation of Law in dire&ing *n efFeft, 
by a pofitive inftitution, which would 
act otherwife have followed- 

Certain it is, that fociety is fo confti- 
luted, that the innocent muft fometimes 
be involved in the fate of the guilty. It 
is a confequence which the lLaw, or, 
in other words, human wifdom cannot 
prevent in many cafes ; and which in 
fome it is not expedient to prevent, for 
fear of fome more general inconveni- 
ence. 

But it is one thing to be under an in- 
capacity, or to forefee the inexpedience 
of relieving fuch as fuffer by the faults 
of others, and another to ordain that 
they Jhall fuffer for fuch faults, where 

they 
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they otherwifc would not. In the firft 
inftance, the Law is neceflarily and wifely 
pafftve ; in the latter, it appears to be ica- 
politically and feverely aflive. 

The learned Writer however obferves, 
that fince the children have no right but 
from the father, or through him j if he 
holds the property till his death, there is 
no injury done, when he is juftly dc^ 
prived of that wealth which was ac- 
quired to be tranfmitted to his pofterity 
in ftated rules of defcent by politive in- 
flitution. In truth, however, in treafon 
and capital felonies, it is not the offend- 
ing father, who is deprived of the bene- 
fit of his wealth, but his innocent pofte- 
rity ; for when a delinquent is fentenced 
to death, we cannot ferioufly fay, that it 
is any punifhment to him to be deprived 
of wealth, which he has but a few days 
to enjoy. 

That 
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That the ftated rules of defeent, at 
the particular mode* fey whkh property 
defcends, are of pofittve inftitirtion, may 
be readily granted* yet the general right 
of fucceflion is a natural right; and 
when a delinquent has paid his life for 
hi& crime, to exclude his children from 
their right to his property, is to involve 
the innocent in the puniG*Q*ent of th« 
guilty. 

Our Author however, on the autho- 
rity of Puffendorf) objects, that every 
thing which caufes a forrow or a lofs is 
not properly a punifhment. " It is a 
44 misfortune/' fays he, " to be reduced 
lc to poverty by a crime, which caufed 
<l the magiftrate to fet a large fine upon 
€t the father of a family, but not a pti~ 
" nifhment." 

But we apprehend, it will be thought 
partial to apply this to the cafe of For- 
feiture 
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feiture for treafon, felony, &c, if we 
argue, on the footing of this, diftin&ioR 
*s far as it will hold 

For inftance, it muft be allowed, that 
to be reduced to poverty by a crime, for 
which a large fine is fet on the parent, 
is a misfortune to a child, but no punish- 
ment. For if the crime is not of * 
nature requiring corporal chaftifement, 
juftice at leaft demands pecuniary cenv 
penfation : and the punifhment in this 
cafe is immediately to the parent, though 
k may confequently affeft the children. 
While the father lives, and the child b 
under an incapacity of providing for 
himfelf, he muft follow the fortune of 
the father, for the law cannot feparate 
their interefts. 

It muft likewife be the occafipn, of foe- 
row to. a child, to be defceqded from a 
6 traitor 
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traitor or felon, who, having (hewn no 
regard to the Laws of God or his coun- 
try, is torn from his family by a moft 
Clocking and ignominious death ; but 
his fufFering is no punifliment to his 
children, Becaufe, in this cafe, the bor- 
row or misfortune is a confequence ne- 
ceflarily attending the connexion be- 
tween patent and child, and not arifing 
from any pofitive inftitution of Law, 
therefore cannot be deemed a puniih- 
ment: for by punifhment is generally 
underftood fome fufFering infli&ed by 
the pofkive ordinance of a fuperior 
power, and not a hardfhip neceflarily 
or accidentally flowing from the natural 
relations between perfons and things. 

Thus far the diftin&ion holds. But 
this principle is only applicable to confis- 
cations, where the father's life is not 
taken away, and which are in lieu of 

other 
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ether puniihment, leaving the connec- 
tion between parent and child ftill fub- 
fifting. The cafe is widely different 
where the Law fentences the parent to 
death, for there the connection is broken 
hy a& of Law j and though their interefts 
may be feparited, yet the child is deem- 
ed to fuffer fingly for the guilt of his 
father : and what can be more rigid 
and fevere, than that the Law, which 
diffolves the connexion, fhould never- 
thelefs fentence the furviving child to 
foffer for the crime which the anceftor 
has atoned for with his life ? 

Thus in the cafe of Forfeiture of eftatea 
for high treafon, the children do not 
fuffer by a neceffary confequence of their 
father's guilt, but by a pofitive inftitu- 
tion of Law, and therefore it is a punifh- 
ment to them. If it is not a punifhment 
to them, to whom is it a punifhment ? 

Vol. III. C Not 
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Not to the father. For in regard to him, 
death, as our Author obfcrves, is the 
loft puniihment. Beyond this ulthnuin 
fupplkiunh nothing can affe& him. 
Therefore, either Forfeiture is no pu- 
nifhtaent, which will not be contended ; 
or it is a punifhment to the children. 

This reafoning may be applied with 
regard to the illuftration which our 
Author ufes, to fliew the neceflity of 
complicating thofe connected with the 
criminal in the confequences of his pu- 
nifhment. " In the inftance of a king 
and his people," fays he, " his fubjedts 
fuflFer various evils for the. weaknefs or 
iniquity of his government. — In the cafe 
of a corporation, many innocent mem- 
bers may fuffer on account of. faults 
committed in their corporate capacity." 

With refped to thefe political con- 
nexions however, it may be faid> Firft, 

with 
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with regard to kings and their people, that 
there is a kind of tacit compad between 
them : the former undertake to admini- 
fter the government eftablifhed for the 
good of the whole; and the latter, in 
return, promife lawful obedience and 
fubje&ion. If therefore they receive any 
injury from the weaknefs or iniquity o( 
their governor, they may, ftri&ly fpeak- 
ing, be faid to fuffer by their own a6t. 
Their evils are neceffary and unavoid* 
able confequences of the political con- 
nexion. And indeed it is thfe nature of 
every truft, and an inevitable confe- 
quence of focial intercourfe, that the 
party confiding muft fuffer for the mifc* 
takes and crimes of the party entrusted. 
Whereas, in the natural conne&icn be- 
tween father and fon, the evils the latttr 
fuftains by the lofs of eftate on account 
of the crimes of the former, do not arife 
from any unavoidable or neceflary cir- 
G 2 cumftancet 
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cumftances refuhing from the connexion 
itfclf, but are created by the injun&ion 
and operation of Law. So far there* 
fore the illuftration does not feem appo- 
fite. 

With regard likewife to a corporate 
body and its particular members, as 
there is an impoffibility of punifhing the 
corporation, but by the lofs of privileges 
which extends to all, the hardfhip to 
which the innocent members are expofed 
by fuch lofs, is neceflarily inherent in 
the nature of the politic conftitution ; be- 
caufe it is impoflible for them to retain 
their privileges, and that juftice be done 
at the fame time : whereas, with refpeft 
to the natural connexion between father 
and fon, the cafe is widely different ; for 
the demands of juftice may be fatisfied 
by the punifhment of the parent, with- 
out defeating the child's expectations 

from 
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from the property of his father ; and by 
deftroying thefe expectations, the Law 
creates an hardfhip, not inherent in the 
nature of the connexion. 

In few words, in the former inftances, 
they fufFer becaufe it is impoffible for 
human policy to prevent or avert their 
misfortunes; in the latter, they fufFer 
by a pofitive inftitution of Law, in a cafe 
wherein otherwife they might not fufFer 
at all, and therefore the provifion of 
Law may be confidered as a punifhment 
ipfli&ed on them. Our Author fays, 
that " nothing is a punifhment which 
does not affed a right ftridly fo called;" 
and he then proceeds to £hew, that " the 
right of inheriting is not , conferred by 
the Law of Nature anterior to Civil So- 
ciety." 

" The Law of Nature/' he obferves, 

" is ufed in two fenfes, either as con* 

C 3 fifting 
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filling of certain regulations abfolutely 
neceffary for fupporting the purpofes of 
Nature, and conftitution of things, pre- 
vious to all civil compad ; or as made 
up of thofe conclufions of natural reafon, 
which different dates, or civil focieties, 
have generally and uniformly thought 
fit to eftablifh into Laws, by voluntary 
cbrifeiit.* The firft is the only ftridt and 
genuine defcription of the Law of Na- 
ture; and, taking it in that light, it 
may be faid, that although the right of 
inheriting be known to the Laws of 
every civilized country, and is founded 
6n the bed principles of natural reafon, 
yet it is not a right of Nature, or which 
can belong to any man in a State of 
Nature. To illuftrate the propofition 
particularly, let thefe things be confi- 
dered : ift, That the end of property is 
fubfiitence, by which end Nature has 
bounded our pretcnfions to it, however 
a civil 
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civil fociety may enlarge them. Hence, 
in a State of Nature, we cannot aflame 
more than we ufe, nor hold it longer 
than we live* and are capable of ufing 
it. And in this no alteration arifes from 
circumftances of improvement. It is 
enough, that the thing improved becomes 
more advantageous to ourfelves, and 
that we pay to Nature the acknowledg- 
ments of induftry for the liberal profu- 
iion of her gifts. 2dly, That the manner 
of acquiring property, in a State of Na- 
ture, is by occupancy ; an ad of the 
body, not of the mind; which laft, 
exprefied in any other way (until civil 
Laws had marked out for words or 
writing a fettled operation), would give 
a title to property top precarious and 
difputable. 3dly, That in the transferring 
of property, the confent expreffed gives, 
a right to the alienee agaiaft the alienor; 
and occupancy confirms that tight againft 
C 4 • every 
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every one elfe. But in the cafe of de~ 
fcent, where is the expreffion of confent 
in the alienor ? It will be faid, that the 
affe&ion and relation of the deceafed 
will create a prefumption of confent. 
This is carrying the matter very far, to 
fay, that the Law of Nature, in a State 
of Nature, transfers property by pre- 
flimption, in like manner as a Civil 
Law in a State of Society. Where is 
the occupancy to complete the transfer ? 
That title may accrue to fome other* 
more diligent than the heir, unlefs we 
will fuppofe Nature fo careful as to keep 
poffeffion for him. In a word, is it not 
more rational to fay, That tranfmiflion 
by defcent, or acquiring by inheritance, 
is that adt of pofitive and civil Caw, 
which prevents the property of the de- 
ceafed from reverting, as it would do in 
a State of Nature, to the common flock ? 
But it may be obje&ed, that this manner 

of 
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of arguing fets the principles of Nature 
at variance with one another. She ex- 
perts from every man the nouriftiment 
of his children, till they are able to fup- 
port themfelves. If he fhauld die before 
that period, will fhe not afiift him to 
complete his views by transferring his 
property to them? The anfwer is ob- 
vious. Upon the principles here men- 
tioned, Nature points out another way. 
If he forefees the event of his death 
probable, he may make * conditional gifts 
and alienations to his friends, whilft he 

* cc The writers on the Law of Nature fpeak of 
the right of making donations, mortis causa, (a thing 
known in the Civil Law) as a right which might 
fubfift in a §tate of Nature. And for a plain rea- 
fon, The right of making a gift is a natural right. 
But if it be made juft before the death of the givef, 
in truft for a particular purpofe, the execution of 
that truft rauft, in a State of Nature, depend merely 
on the faith and honefty of the truftee : whereas, in 
civil fociety* Laws have provided methods of com- 
pelling him to perform it," 

lives, 
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lives, for the fupport of his unaflifted 
children. If through chance) or inad- 
vertence, he negle& it, the law of bene- 
volence, that fundamental principle, re- 
quires fuch as are neareft in blood and 
affeSion to the deceafed, to take upon 
themfelves this care : nay, lays it, in a 
flatc of uncorrupt Nature, upon the con- 
sciences of thofe, under whofe notice 
the orphans may fall ; fo that Nature 
has not left this companionate cafe un- 
conftdered, unprovided. Yet, fuppofe 
that property defcends by the Natural 
Law; if the children are grown up, and 
are poffefTed of what is fufficient for their 
ufe, before the father's death, they ftand 
in no need of this fucceflion ; and by 
that principle which confines property tb 
fubfiftence, and a capacity of ufing, they 
are even barred from accepting it. If 
they are weak, and unable to maintain 
themfelves, though the property defcend, 

they 
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they cannot occupy ; that is, acquire it, 
or complete that transfer of it, which 
the prefumed affe&ion or will of the 
deceafed, by the operation of the Law, 
tenders to them. How then are the 
children better, provided for in this than 
in the other way, reafoning upon the 
matter as in a State of Nature ?" 

Though we muft acknowledge thefe 
arguments to be very ingenious, we can 
by no means confider them as fatisfac- 
tory and conclufive. We will agree, 
for the fake of argument, with the Au- 
thor's definition of the Law of Nature* 
as confifting of certain regulations abfo- 
lutely neceffary for fupporting the pur- 
pofes of Nature, and confutation of 
things,, previous to all civil compact; 
but we muft beg leave to afk, From 
whence are thefe regulations drawn f 
Are they not derived from the con- 

clufions 
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clufions of natural reafon ? Does not 
natural reafon loudly fugged that chil- 
dren have a right to fucceed to their 
parent's property ? And if their right, 
as the Author admits, is founded on the 
beft principles of natural reafon, is it not 
properly fpeaking a right of Nature ? 

To difcufs this point with greater pre- 
cifion, however, it may be neceflary to 
recoiled the definitions already given of 
the word right. Grotius defines it to be 
u ^ualitas moralis perfona compettns ad 
illiquid jufte habendum, vel agendum?' A 
moral quality or faculty belonging to a per- 
fon, intitlingjuftly to have, or to dofome- 
thing. And this he divides into perfed 
and imperfedt; ^ualitas autem moralis 
perfe&efacultas nobis dicitur^ minus per- 
fc£la> aptitudo. This quality, when per- 
fect, is called faculty, when imperfed, 
an aptitude. 

But 



APPENDIX. s 9 

But the definition of Puffendorf Teems 
to be more full and precife : Frequatiijji- 
mutn eft, ut accipiatur pro qualitate ilia 
morally qua re£ti vtl perfonis intperamus % 
ve/ res ttnemus % aut cujus vi aliquld nobis 
debetur. It is moft frequently taken for 
that moral quality by which we lawfully 
govern others, or retain poffeffions, or 
by virtue of which fomething is due 
to us. In another place, he thus defines 
the right of Nature; Jus ipft ejl Ubcrtas 
quam qui/que babet facultatibus natural!- 
bus utendi fecundum reftam ratumem. 
Right is that liberty which every one 
has of ufing his natural faculties con- 
formably to right reafon. 

From this definition it may be con- 
cluded, that the right of fucceffion is a 
right of Nature, and belongs to man in 
a State of Nature. If right is that mo- 
ral quality by virtue of which fome- 
thing is due to us ; if it is <c that liberty 

which 
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which every one has of ufmg his natural 
faculties conformably to right reafon;" 
children certainly have a right of fuc- 
ceffion to their parents property, which, 
by the fundamental principles of Nature, 
is due to them, and which they may, 
conformably to right reafon, \ife their 
natural faculties to obtain. 

Grotius argues, that the right of furf- 
ccflSon is naturally derived from the pre- 
fumption of the parent's will, abftra&ed 
from all Civil Law ; " For fince," fays 
he, ic the dominion over property is of 
fuch extent, that it may be transferred 
to another by the will of the owner, in 
cafe of death, and the pofleffion ftill be 
retained, if any one dies without mak- 
ing any declaration of his will, as it is 
not to be fuppofed, that his intention 
was, that his property, after his death, 
fhould fall to the next occupant j it there- 
fore 
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fore fdlldws, that the property ihouM be 
deemed to belong to fuch pcrfons as it is 
moft probable the deceafed would wiih to 
poffefs it; for where a cafe is doubt- 
ful, we muft fuppofe every one to intend 
that which is moft agreeable tojuftice 
and equity." And in thife principle 
Puffendwf agrees with him. 

It is certain, that our natural affec- 
tions incline us to defire that our pof» 
feflions fhould defcend to our children 
and relations. Confanguinity attaches 
the human affedions in fo peculiar a 
manner, that the defire of feeing our 
own family flourifh above others, is innate 
in us. 

We are not only prompted by incli- 
nation, but it is our principal duty, to 
provide for thofe whop* Nature direfls us 
to take. care of; and, in the next place, 
to Ihew our gratitude to our benefactors. 

In 
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In inheritances, therefore, both by the 
law of Nature, and the common confent 
of all nations, children are preferred be- 
fore all others* 

The rights of children to fucceffion 
are not only fupported by the obligation 
incumbent on parents, who are bound 
by Nature to nourifh and educate their 
offspring, but are farther fuftained by 
that vehement parental affe&ion, which 
is never extinguifhed but by fome very 
enormous crimes committed by the chil- 
dren, or fome uncommon ferocity and 
infenfibility in the parent's difpofition* 

It may be granted, indeed, that the 
right of inheriting, taken in the ftridt 
technical fenfe of the word, is not pro- 
perly a right of Nature, Right of in- 
heritance, technically defined, is that 
right whi(?h a man's heirs has to inhe- 
3 rit 
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rit eftates in lands or tenements, accord* 
ing to the rules of civil institution. Thefe 
irules are various in different countries, 
end in different places of the fame count- 
try ; as appears by the cuflom of Ga~ 
wffthulznA Burrongh Engtijb among us. 

But though fuch rights of inheritance, 
or, in other words, though the. modes of 
tranfroitting property by defcent, be of 
civil inftitution, yet the childrehs claim 
of fuccetiion to the parent's property i& 
a right of nature* The quantum of their 
claim indeed depends altogether upon the 
parent's difcretion, A parent is not hound 
to tranfmit bis property equally amoog 
aii bis children; he may, without any 
violation of the Law of N#ur«, pwfpr 
one before another, by reafojiof &}£&»» 
traordinary affe&ion for one, or on ac- 
count of excelling merit tn one above 
the reft. 

Vol. III. D • Whq> 
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When a parent however dies inteftate, 
and the Civil Law* do not provide other- 
wife, all. the children fhould, on the 
principles of natural reafon, fucceed 
equally ; becaufe, where nothing appears 
to the contrary, defcendants of equal 
degree are fuppofed to have had an equal 
fhare in the anceftor's affe&ions. 

But, though the meafure of their por- 
tion depends on the parent's will, yet 
each, by the I#w of Nature, is entitled 
to fuch a (hare as may fuffice at leaft for 
aliment or fubfiftence; by which, as 
Puffendorf juftly obferves, is to be under- 
flood, not only a fufficiency to preferve 
life, or a bare exiftence, but fuch a fhare 
as may help to qualify the child for fo- 
ciety, and render him fit for the purpofes 
of civil life, . 

. As it is necefiary, however, for the 

fupport of every eftablifhed government, 

z that 
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that the ftate of property fliould be 
adapted to the nature and frame of each 
civil conftitution, we confequently find, 
that different regulations, with refpe& 
to fucceffion, prevail in different dates. 
Many, we may fay moft ftates, have in- 
ftituted the right of primogeniture, by 
which the eftate defcends to the eldeft 
fon. In fome places however, the fuc- 
ce£Goq is equally diftributed, and in 
others, as has been faid, the right of the 
youngeft takes place. 

The right of primogeniture is held to 
be the moft fuitable to noble, and the 
equal fucceflion, to plebeian, families. 
We may add, that confequently the for- 
mer agrees beft with monarchical, and 
the latter with republican government. 
The fplendor and fecurity of monarchy 
confifts in the number of noble, opulent, 
and powerful fubjeds j it is therefore 
D Z of 
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of conference that patrimonial eftates 
fhould be indivifible, and devolve entire 
on the heir of the family, that he may 
continue the power, and inherit the 
grandeur of his anceftor, and likewife 
find it his infcercft to exert that power 
for the maintenance of that form of 
government from which he derive* fucb 
lingular advantages over his relation* 
and feBow-fubjc&e. 

On the other hand, k is requifite for 
the fafety and prefervation of a republic, 
that the difparity between individuals 
fliould not be fo great. No one perfon, 
in fuch a confutation, fhottld attain too 
great a (hare of power and opulence, left 
his exorbitant richer and influence* 
ihould be employed to the prejudice of 
the commonwealth, and pave the way to 
ufurpatiofu 

I As 
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As it can feldom happen, however, that 
one man can amafs fuch an overgrown 
property, and retain it long enough to 
create fuch a degree of dependance on 
him as is neceflary to favour the views 
of ufurpation, therefore the ftate wifely 
provides againft fuch attempts, by throw- 
ing the fucceflion open at his death, and 
admitting his children to an equal fhare 
of his pofleffions. 

But though the modes of tranfmitttng 
property are of civil iaftitution, and of 
courfe vary accqjrding to the prevailing 
policy in different governments, yet 
tranfmiffion by defcent, or the right of 
acquiring by fueceffion, is a right of 
Nature. 

I ufe the word fuccejionl as a term of 

more precifion than inheritance. When 

we fpeak of the right of inheritance, 

D 3 we 
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we perplex the argument, by adopting a 
phrafe more peculiar to rights of civil 
inftitution, at the fame time that we are 
engaged in a difquifition concerning 
rights in a State of Nature : and by this 
means the difpute turns rather upon the 
word than the matter. 

Inheritance, as has been (hewn, is a 
term of art, fignifying the eftate which 
the Law cafts upon the heir; and the 
right of inheriting, as already confefTed, 
is a right depending on modifications of 
civil inftitution : but the right of acquir- 
ing by fucceffion, is a right of Nature. 

The aft of Pofitive or Gvil Law does 
not confer the right of fucceffion, but 
only modifies that right, as beft fuits the 
policy of government; and, moreover, 
gives the defcendant the means of reco- 
vering or maintaining that right, fo mo* 
dified. 

In 
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In a State of Nature, it is admitted, 
there is an obligation on fociety to ac- 
knowledge and fupport the title of the 
children to the parent's property: but 
die Pofitive or Civil Law makes that a 
matter of compul/ion> which, in a State 
of Nature, was no more than a bare 
obligation. 

We may allow of the diftindion which 
the Author takes from the Roman Law* 
and fupports by example drawn from 
our own, that u Hares eft nomen juris, 
filius nomen natural But I muft with 
deference obferve, that the inference he 
deduces from hence is fo far from being 
juft, that it may in fad be turned againft, 
and adopted to prove the contrary pro- 
pofition. 

" If," fays he, « the right of inhe- 
riting be a right of Nature, the name of 
D 4 an 
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an heir cannot be feparated. from that of * 
a foa» but they muft ftand and fail to* 
gether, beaaufe jura fanguinis tmllejurt 
ewili dirimi foffunt. But againft this 
reafaBing," he obferves, " we have ths 
authority of two fyftems pf Civil Law, 
And in the Law of England" he add*, 
" the diftin&ion is clearly made. If a 
man attainted be murdered by a ftran« 
gcr, the fon {hall not have the appeal, 
becaufe it is given to the heir, , Yet* if 
he is murdered by the fon, it is held by 
fome great lawyers, that the crime 15 
petty treafon, becaufe the relation of * 
(on remains." 

The error of this conclusion lies i« 
making ufe of juridical terms in the 
difcuflion of a philofophical fuhjeftf 
Heir> it muft be admitted, is a naqie or 
relation of Law } So* is a najfce or rda«« 
lion ef Nature ; oeverthetefe* they may 

eafily 
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eafily tie feparated, without impeaching 
the natural right of fucceffion. 

Heir is a civil or political relation, 
^jhich generally denotes the cUdttii fon of 
an anceftor-^in fome places the young- 
eft ; or fuch other perfon or perfons as 
the civil Inftitutions of particular coun- 
tries rank in the degree of fucceffion. 

Now the Law of Nature certainly 
knows no fuch right of inheriting. Na- 
ture gives no one child a preference over 
another by roles of feniority or poft-na* 
tivity, &c. but leaves it to the difcre* 
tion of the parent to make fuch provi- 
601* for all his children, as is moil 
fohabJe to their rcfpe&ive wants, capa- 
cities, or merits. And in default of fuch 
provifibn, Nature calls the fuccffion on 
d!l equally. 

There 
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There are natural and political rights 
of fucceffion ; and the latter only are, 
properly fpeaking, rights of inheritance* 
An heir, therefore, confidered as a per- 
fon on whom the Law cafts the inhe- 
i it a nee on the death of the anceftor, in 
preference to others of equal degree of 
confanguinity with the deceafed : fuch 
heir, 1 fay, is undoubtedly a creature of 
fociety; and his right of inheriting is 
by a<3 of pofitive or civil Law. Confe- 
quently the name of an Heir may well 
be feparated from that of a Son, and yet 
the right of fuccejim remain a right of 
Nature : for the Law has made them 
diftinft creatures, as is evident from the 
rules of our Law, by which, in cafes of 
defcent, the right of reprefentation takes 
place of the right of propinquity y and the 
title of the grandfon is preferred before 

that of the fon, 

. . ' • ■-• ■ . • ■* 

But 
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; But though the right of inheriting^ 
taken in the appropriated juridical fenfe 
of the word, is not a right of Na- 
ture, yet Nature does acknowledge and 
dire<3 a right of fucceffion, by whidr 
children have a claim to their parents 
property. They are brought into ev- 
idence without any a£t of their own ; 
and their parents, who gave them being, 
are bound to provide them with every 
means in their power to make that being 
convenient and comfortable. Their claim 
therefore ought not to be fuperfeded, 
but by fome very flagrant and atrocious 
a& of their own, by which their right 
is defeated. 

The rights of blood are, of all others^ 
moft facred. It is faid, jura fanguinis 
nullo jure chili dirimi pojjiint : but in- 
ftead of pojfunti we ought rather to fay 
debent ; for though it may be urged, that 
no civil Laws ought to take away fuch 

right, 
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right, yet we find in fad that they can 
a&d do. 



It is not intended, however, to im- 
peach the eftablifhed Laws of defcent in 
this kingdom. The rights of primo- 
geniture and reprefentation may be deem-* 
ed beft calculated for the fupport of our 
happy confBtution, which is, of all others 
perhaps, moft favourable to the genera! 
welfare of fociety. 

The right of primogeniture is evi- 
dently founded on feudal principles, tho* 
it was fome time before it was fully 
eftablifhed ; for while the feudal fyftem 
was weak, the grantor referved to him- 
felf the power of giving the fief to any 
particular fon he thought proper, as moft 
fit to perform the fervices. And in the 
more imperfect ftate of the feudal fyftem* 
the fucceffion was divided equally among 

all 
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all the iotas, as moft agreeable to the 
Law of Nature, and the pra&ice at that 
time almoft uoiverfaliy prevailing in all 
countries : and indeed Nature feems to 
pre an equal right to all who ftand in 
equal degree of blood. 

But though the reafons in behalf of 
primogeniture, as founded on feudal 
principles, do no longer fubfift, it does 
not therefore follow that this rule of 
fucceflion (hould be aboliflied j flnce fuch 
a change might probably be thought to 
have a tendency towards giving fuch a 
difproportkmate weight to democratic 
influence, as might tend to the prejudice* 
if riot to the fubverfion, of our well-framed 
model of government. Though, on the 
other hand, it may be urged, that fuch 
incoovemencics are not likriy to artfe* a» 
they may be prevented by Settlements. 

With 
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i With refpeft to the right of reprefedt* 
ation, there is much more to be faid for 
it, even on the principles of natural 
juftice, than for that of primogeniture. 
In the early times, when the notions of 
men were grofs and fimple, the right of 
propinquity was the moft obvious claim* 
The rights of infants were then but little 
regarded : the uncle had not only near-* 
nefs of blood to plead in his behalf, but 
his ability to perform the fervices of the 
tenure, gave him a preference over his 
nephew, according to the policy of the 
feudal fyftem. But as the rigour of that 
fyftem relaxed, the representative right, 
gained footing, and was almoft generally 
acknowledged. 

The right of reprefentation feems in- 
deed moft agreeable to the more enlarged 
ideas of natural juftice. It is a pre- 
fumption that the uncle is of years and 

capacity 
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capacity to provide for himfel£ and that 
he has received benefit from his father's 
property ; whereas it may be prefumed, 
that the nephew, by reafon of his tender 
years, is incapable of procuring a main* 
teoance for himfelf, and it would be a 
grievous circumftance, that befides the 
misfortune of lofing the comfort and 
fupport of a parent, he fhould fuffer the 
additional calamity of being deprived of 
that property, which he had a right to 
expeft in a courfe of defcent. 

It may be thought, however, that it is, 
6a the other hand, a hardftrip on the 
uncle, that the nephew fliould inherit 
the whole eftate to his prejudice. By 
the Roman Law, the nephew only took 
that equal fhare, which his father would 
have been entitled to :— But by the right 
of primogeniture, the uncle muft fubmit 
to lofe the whole. 

Never- 
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* Neverthelefs, thcfc different regula- 
tions, or modifications, with refpeft to 
tranfmHfible property, made by pofitive 
or civil inftitutions, called Laws dtlnfoer 
ritance, do not prove that the right of 
inheriting is not a right of Nature : for, 
when we confider the fubjed in the view 
of a natural right, the word inheriting 
muft be abftrafted from its technical ac- 
ceptation, and taken in a more extenfive 
fenfe, as denoting a general right of 
fuccejfion. And, viewed in this light, 
it will appear, that the heir % or per- 
foo on whom the Law call* the eftate, 
and the fon y or child, on whom Nature 
throws it, may be eatily Separated j and 
yet the right of inheriting remain a right 
of Nature. 

But if we ufe the word Heir in a ge- 
neral fenfe, as it ought to be confitf red 
in a philofophical difcuffion, the heir and 

; the 
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the fern are the feme, as may be coHe&ed 
from the words of St. P*ul, in his Epiftfe 
to the Rmans, ^rfii. 17. * For if we ate 
thtUren* we are atfo heirs." 

Event the ifaooi Law, whicft gjfar 
bUfhes this diftin&ion fyetween /wgr 
W$jilW) was fo fenfible of the fop'* 
natural right of fucceffion, that it was 
ordained by that Law, that a Father* 
who difinherits his fon, fhould exprefs 
hi* reafons for fo doing, and there v§# 
but few allowed valid for tfti^pLirpofe. 

The Roman Law likewife gave .^hp 
difinherited child the Querela inoffia$ 
te/lameuti, in confequence of whioh thp 
reafons were dlfcuffed, which jRgflftl tti 
parent toad fo much againft the^d(i- 
cijples of natural affe&ion. ^ 

tXeetv, in his oration for Sextos RoJbtus % 

-when f&wri*x argued, that the father df 

Vol. III. £ Roftius. 
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Rofctus intended to difinherit.him, very 
properly replies, — " That it was the bufir 
nefs of theaccufer, toexpofe all thefaUingp 
and vices of the fon, which could inceofe 
a parent fo far, as to induce him to do 
fuch violence to Nature, to *aft away all 
that afFe&ion which is innate in the 
mind, and in fhort to forget that he was 
a father." 

The learned Setden, fpeaking of the 
punifhment of thofe who betrayed the. 
IfraelitesXo the Gentiles^ quotes the fol- 
lowing paffage : " Ita etiam fi quis po- 
puli univeffitatem acrius oppugnaret, 
eamque contumeliis afficeret, fas erat 
eum tradere in poteftatem gentilium, ut 
ab eis vapularetur, coefceretur, mul&a- 
retur# Non ita fi privatum quempiam 
fie contumeliis afficeret. Nee fas erat 
bona traditoris diripere, tametfi eflet fas 
perfonam ejus fie lasdere, nam bona ad 

hscredes 
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hseredes attinebant." Thus we find, that 
though thcf perfons of thefe traitora 
might be punifhed, yet their property 
codld not be confiscated ; and the reafon 
aifigned is, becauft it belonged to their 
heirs* 

K therefore^ in lieu of the natiirat 
right of fuccefllon, certain civil regular 
tions are eftablifhed, called Laws of in* 
heritance, with intent to modify and 
confirm fuch natural right, children 
ought not to be fufFerers by fuch civil 
inftitutions which fhould prbperly have 
their benefit in view. 

The rights of Nature may be modi- 
fied, but cannot be deftroyed : and if by 
pofitive a& of Law, the children are 
barred from their civil right, their natu- 
ral right at leaft remains, and canttot in 
juftice be witheld from them. 

E 2 Now 
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ttoW it is certain that N&foft gives 
£feildreh a claim to their fkttier's pro- 
perty, though it does not afeertain the 
Quantum or mdu* of that elahn, which* 
Where the parent is filent, is afctimhted 
by civil inftitution*. 

It is not dfenied, hot that, by the dic- 
tates of Nature* children have a right to 
fbbfiftence: no* this fabfiftetee, till they 
fere in a capacity of acquiring property 
for themfsbrfes* mtoft be derived from the 
property of their father. 

The manner of acquiring property, it 
is true, in a State of Nature, is originally 
by occupancy ; that is to fay, pofleffion 
alone givefc a right te> the firft holder of 
any fubje£t. But it does not follow that, 
upon every fubfequeht change or tranfc 
fer, occupancy is neceffary to eftablifh a 
Right; for it is a Right of which we are 
fpeaking. 

To 
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To foppofc this, would be confounding 
Right with Pojfcffio*. Property, while 
open, cannot indeed be faid to be ac- 
quired, till it is in holding, and occupied; ' 
-hut after it has been occupied, & Eight 
may be derived to the defcendant of the 
firft qccupanfo thpiigh the pofleflion may 
accrue tp^ftot^er* 

The eight of thie defendant may ei T 
J&er **ife from the conditional gift or 
alienatiop p£ the imceftor* or from pi*» 
fumptiogb by jreafogi of (be fdEp&ion and 
rH&k of *b* d&eafed. 

if the xhiid, by reafon of infancy, .or 
other impediment, Is under an incapa- 
city Qf occupying, whoever acquires the 
occupancy, muft, according to the dic- 
tates of natural juftice, take it with the 
burthen of providing for the child : for 
it is not left a precept of Nature than a 
£ 3 maxim 
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maxim of Law, that quifcntit ccmmedum, 
/entire debet et onus. 

The prefumption of the ancestor's 
confent giving a right to the defendant's 
claim, is by no means carried too far. 
Our Author himfelf acknowledges, that, 
" If the father, forefeeing the event of 
his death, negle&s to make conditional 
gifts and alienations to his friends for 
the. fupport of his unaflifted children, 
the Law of Benevolence, that fundamen- 
tal principle, requires fuch as are neareft 
in blood and affe&ion to the deceafed, Jo 
take upon themfelves this care : — nay, 
lays it," he adds, " in a ftate of uncor- 
xupt Nature, upon, the conferences of 
thofe under whofe notice the orphans 
jnay fall : fo that Nature," he concludes, 
*' has not left this compaffiop^te safe 
^confidejred, unprovided/' 

Here 
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Here, it being admitted that confcience 
fupports the claims of orphans, it may 
be aiked, where is the occafion of occu- 
pancy^ and where is it heceflary to 
complete a prefamed transfer in favour 
of the child ? 

fC That title, fays he,' " may accrue 
to fome other more diligent than the 
heir, unlefs we fuppofe Nature fo care- 
ful as to keep poffeffion for him." And 
where would be the extravagance of 
fuch a fuppofition ? What is Nature in 
this fenfe, but another word for Con- 
fcience ? What are the dilates of Con- 
science, but the fuggeftio&s of Natuxs ? 

• But it fhould be remembered through- 
out, that the queftion is about the chil- 
dren's right of fucceffion : and though 
we fhould admit, that,' in a State of Na- 
ture* a title by occupancy may accrue to 
E 4 fome 
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feme <M&er mote d&geitf than the £tz>, 
yet the right of the beir> or, to ipeafc 
more properly, of the ?&;/</, Remains, 
though he be tinder a difabilhy of ac- 
quiring pofleffion: and ft is, or ought to 
be, the principal intent of all Civil Laws, 
to fecure and maintain the pofleffion to 
Kim who has the natural right. 

tf the child, on the other hand, at the 
death of the father, is in a condition to 
occupy, it is a prefumption, that being 
refident on the fpot, and bed acquainted 
with his father's property, he will lie 
ready to ufe the vacant fiibje&s, beforfe 

any other occupant can feize them. 

• • • .-•.?&' 

To this, however, it is obje&ed, tfcat 
the child may have acquired property 
apart from his father, and that thte ewi 
ife property bring fiAftften^e, iio ofl«^*a 
a State of Nature, caafefluflfe itiorc &m 

This 
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Thit obje&ion lias, in part, been an- 
fm«sed jdwady ia the foregoing tffty. 
To cpafider it further, however, it nvjr 
be neceflary to recur to the original, mm| 
even fiditious State of Nature, and briefly 
to trace the progrefr of improvement, 
previous to all civil eompafts: foe Hit 
xtafonable to fuppofe, that men made 
gradual advances towards improvement, 
before they arrived at that perfe&on 
which taught them to enter into focial 
confederacies under civil compacts and 
iflftitutions. 

In this firft fuppofed Hate of mankind, 
we can leasee conceive any prpperty 
which was in its nature tranfxnUfible* 
If we conclude, according to this hypo* 
thefis, that men at firft lived on the ipon- 
taneous produce of the earth, in this 
mde jfaUt no property could be trans* 
fenfld, but by gift, to take cffieftimntt* 
-:.: diately; 
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lately ; and men were directed by the 
companionate feelings of Nature, to pro- 
vide fuftenance for children, who were 
unable to procure it for themfelvcs. 

, If we fuppbfe hunting and fiflring to 
have been the next ftage of improve- 
inept, neither does this ftate afford us 
any, idea of. tranfmiffible property* . To 
this lavage ftate, if we conclude, as jbme 
have conceived, that of pafturage to have 
fucceeded, in which . men derived their 
fupport from the cattle they poflefled, 
the idea of property then became fomc-« 
what more enlarged, as by its nature it 
was then tranfmiflible ; and it is reaifon- 
able to conclude, that the children/who 
were employed with their father ill tak- 
ing care of the cattle, poffefled the flock; 
tvhen he died. 

Botfc the laft ftages of: life however 
were probably-erratic. Property vtas^as 

yet 



yet moveable in its nature, and men i»d 
no. fixed abodes. 

But in the next ftage, when agricul- 
ture had happily . cultivated the land, 
property became immoveable, and men 
gained fixed and fettled habitations. 
Ideas of property now began to ripen 
and expand, and its purpofes became 
more exienfive. 

In the prior ftages of life, indeed, the 
end and purpofe of property feems to 
have been little more than that of fub- 
fiftence ; but in this it muft be fuppofed 
that the views of our forefathers were 
fomewhat more enlarged, and that they 
propofed other ends from the fruits of 
their labour and induftry than the en- 
joying a bare fubfiftence. 

The principles of , . natural . affe&km 
ftt^ve parents to wifh and provide for 

the 
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&t happtnefe df ttek thildreh, aot only 
while they are in being, to he wttaeffies 
and participators of their felicity, but 
even after tbeir deaths ; and this prin- 
ciple direds them t6 ftirrtifh all the 
means requifite for thefe affe&ionate 
pnrpofes : confeqiiently the idea of tranf- 
mitting property for the benefit of their 
children, would occur as foonas ever they 
were in poffeffion of property of a tfanf- 
tniiSble nature. 

This idea would be more' ftrohg and 
cxtenfive, when fuch property becatft? 
immoveable; for when property fcc?mf 

in its nature immoveable^ qien applied 
themselves %o the bufinpfs of improve- 
ment witjh greater caroeftnefe, aw} were 
no doubt encouraged in their labours, by 
the profped of tranfmitting the fubjc&s 
So improved to their chEdioit 

..-j.a. The 
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Thfe derivative rights of children there- 
Fore may be cbnfidered as co-eval With 
the exercife of tranfmiffible property ; 
ipd though occupancy was the original 
title, yet, bf a tacit Law of Nature, the 
Children of the firft occupant might claim 
a derivative title to the benefits of his 
propetrty* 

They have a right fotuftfcd In «>n- 
Tcience ; they have been educated oik t hfc 
fpot, they are become familiar with the 
poffefiion, and have probably contributed 
# to its improvement. Add to this, thai it 
muft be prefumed to be the with and in- 
tention of their patents, that they fhould 
ihcteed to the poffeffion. 

It is natural for them, therefore, to 
challenge and claim the vacant fahjc&> 
and every ,confideration drawn from Na- 
tural tcafon Teems to efcclucte the title of 

acafual 
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a cafual occupant, and to proclaim him 
an intruder. And if, by infancy or 
otherwife, the children are unable to oc- 
cupy, whoever takes the pofieflion, takes 
it, i as has been faid, as a truft in con- 
ference for the benefit of fuch children, 

Itfeemed necefiary to trace the moil: 
probable accounts of the progrefs of 
property, in order to fhew that the ar- 
guments, which the Writer drawa from 
the condition of property in a State of 
Nature, do not apply to the merits of 
the prefent queftion. 

Let us confider a State of Nature as 
abftraded from all hypothefis, and in 
fuch a ftate we muft admit a kind of pro* 
perty of a tranfmiflible nature ; for we 
can have no conception of civil inftitu- 
tions to regulate the modes of tranf-o 
mitting property, without firft fuppofing 

a fpecies 
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a fjpecies of .property in itfelf tranfinifi* 
fibk. . 



Property* therefore, beiag trahfauf- 
fible in a State of Nature, the right of 
tranfmitting it mud have refided in the 
proprietor. Civil inftittttions did not 
confer the right, but prescribed and en- 
forced the modes of carrying that right 
into. effc&; 

The proprietor then having a right to 
traftfmit, to whom fhould, he make fuch 
tranfmiffion ? We need not ftudy for an 
anfwer : . for there is one immediately 
dilated: by the heart,: which feems to 
chide /our enquiry, and: point out the 
children as: the natural obje&s of affec- 
tion.: . 

If he makes no declaration of his will, 

to whom fihould the fucceffion devolve ? 

I Grotius, 
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42rotius 9 and Pafautorfc in the priftge 
above quoted, have anfwered this q*t£~ 
tion. They both agree that the chil- 
itaft'a fight of ftcceffiaft w juttwrftlly 
derived from jfee {ttefuaptjoa of 4fee pa- 
tent's wifl, abftra&ed from a$ Gwst 
Iaw$: and m tht» they fpeajk «fc £*»• 
fiuageof Nature. 

" If/' fays the former, " one dine 
without making any declaration of his 
will, to it is not to he fappofed, that his 
intention was, that his propei^y, .after 
&s death, fliould f*U to the tatf-!«iw> 
ffaat, it therefore 4bHowfe, that the fton* 
fiecty fltould -be deemed to fcefcrngtedoeli 
Ifcrfons, m k is moft probable the 4fr» 
leafed wadldwiw tofofle&them. Ber/* 
lays he, « where a cafe is doubtful,~w$ 
muft fuppofc every one to intend that 
.which lis on* 4g8Nt&le «o jgftfee and 

tqnfey. w 

- Now 
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- Now, it is the undoubted duty of every 
one to do what is mod agreeable to jus- 
tice and equity* And every duty which 
one man owes to another, begets a right 
in him, to whom it is due, to expeft and 
demand the difcharge of the obligation. 
For a right, as has been ftiewn, is " that 
quality, by whioh we may lawfully re- 
tain pofleffions, or by virtue of which 
fomfcthing is due to us." 

To<?ont6nd, therefore, that the right 
of fucceffion is not a right of Nature, but 
fomething conferred by civil inftitution, 
is tc* cfcny the obligation of thofe reci- 
procal duties, which refult from the 
natural relations of mankind. It is 
giving countenance to that pernicious 
principle, which fome Pagan fophifia 
adopted* ami which Plato has admirably 
refuted: — that is, That juftice, honour, 
and all the fecial virtues, are the crea- 

^VouIII. * F tures 
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tures of Art, not of Nature : and that 
right h founded on power, thin Which 
there cannot be a more dangerous doc* 
trine* 

From what has been faidi, it may per- 
haps be concluded, That a State of Na- 
ture, fuch as the Writer fpeaks of, is 
merely hypothetical z^That, admitting 
fuch a ftate, there is no kmd of property 
in it, which is in its nature tranfcnflible, 
and that therefore it is no proper Hhif- 
tration: — That the idea of tranfmkting 
property arofe fa foon as property was 
of a tranfmiffible nature;, and tbatthe 
derivative rights of cbiftfren accrued 
from that moment >— That the right of 
fucceffion, being a right of Nature* it 
cannot be juftly deftroyed by any civi? 
inftitution; and consequently, that the 
Laws of Forfeiture, as extended tQ.the 
children of the delinquent, are againft 

the 



die Law of Nature, as they deftroy a 
fiatufdl right. 

I fay, as extended to the children ; for 
it would be abfurd to argue, that the 
Laws of Forfeiture in general are againft 
the Law of Nature. They are, in fome 
cafes, extremely juft and neceffary. In 
all enormous delinquencies, for inftance, 
where the delinquents are not puniihed 
with death, it is ftridUy agreeable to rea- 
fon and juftice that they fhould forfeit 
their property. Here the reafoning of 
the learned Writer applies in its full 
force : for, in this cafe, " there is no in- 
jury done to the delinquent, when he is 
juftly deprived of that wealth, which 
was acquired under the protc&ion of 
fociety." But when he is fentenced to 
tofe his life, and has undergone the <&//*«- 
mum fuppticiHm> it is not the criminal, 
F 2 as 
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as has beeit ob&rved* who is deprived 
of his wealth, but his children, who had 
a natural right to expe£t it after his 
death. 
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IN the rude ftate of Nature, when 
power was thought to confer right, 
every man muft have been under appre- 
henfions from his neighbour. To re- 
move thofe apprehenfions, and to provide 
fome fecurity for the weak and timid, 
againfl thofe of fuperior ftrength and in- 
trepidity, was certainly the end of all 
focial confederacies. 

While focieties however were merely 
federative, mankind retained their ra- 
tional right of private revenge; but when 
they became legiflative, it was abfolutely 
neceflary for the order and fupport of 
government, that certain offences fliould 
F 3 have 
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ha*c their ftated nreafure of pimiih- 
meat. 

It was requifite, for this purpofe, to 
framfe ttfrtain eftablifhed rules, or laws, 
by which the members of the community 
were to regulate their condud with re- 
lpe& tb each other ; and thofe rules, or 
lafts, were made with the confent, cither 
tacit or expreft, of the whole body* 

Ih the infant condition of legislation, 
the laws by Which different ftates Were 
regulated* were few and fimple. Man- 
kind, at firft, had more to apprehend 
from violence than from deceit; and 
confequently to protect the lives, liber- 
ties, and property of the fubje& from 
open force, muft have been a concern 
antecedent to the thought of fecuring 
him agaiaft circumvention. 

in 
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.In the maturer ftite of fodety, as 
mankind grew more polifhed and refined/ 
artifice took place of force, and evil and 
defigning men ftudied to accomplifli thofe 
ends by fubtlcty, which they were pro- 
hibited from attempting by violence. 

As laws multiply with oflfencfcs, thofe 
of a criminal nature muft neceffarily have 
increafed . with the growing craft and 
perfidy of men. The fame fubdolous 
difpofition in mankind, likewife, gave 
birth to that variety of Civil Laws, which 
have been framed to bind men to the 
rules of honefty and equity, in the courfe 
of their focial commerce with each other. 

In the forming thefe laws or rules 
of a&ion, men had only to confult the 
diSates of Nature, which immediately 
pointed out to them what was juft and 
what was unjirft. 

F 4 But 
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But inftead of being dire&ed by fcfcat 
unerring guide, the light of Nature,* 
(which Solomon emphatically calls, the. 
candle of Almighty God) many ftatesr 
have framed their fyftems of government 
in fuch a manner, as to induce the nq- 
ceflity of fupporting fuch fyftems by 
laws* to which the natural rights of man- 
kind are facrificed. 

The Britons, the Romans, the Saxons, 
the Danes, and the Normans, all contri- 
buted in their turns to form our original 
code of laws- The increafe of com- 
merce and riches, and the various revo- 
lutions of government, made it expe- 
dient at different periods, that the laws 
fliould be varied, modified, and improved 
for the public good. But many of thofe 
alterations and intended improvements, 
cfpecially in our Criminal Laws, were 
made (as lord Bacon expreffes it) on th<$ 

fpur 
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fpur df the occafion, and were therefore 
not Sufficiently attended to in their ori- 
ginal formation. The obvious difpro- 
jiortion and feverity in our Criminal 
Laws, have long called for the calm 
and deliberate revifal and confideration 
of the legiflature. The lovers of their 
country, and friends of human nature, 
mud all wifh for fuch alterations in this 
branch of our laws, as may, confident 
with reafon, juftice, and the principles 
oi the conftitution, moderate their ri- 
gour, and reform the morals of the 
people by wife regulations a priori j for 
laws which only take eflfe<3: apoftcriori t 
and propofe the prevention of crimes, by 
cutting off the delinquent, do not go 
deep enough for the purpofq of reform- 
ation ; whereas prudent provifions to cor- 
rect the morals, and proper punifhment* 
that counteract the principles of crimi* 

nality, 
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nalitj* will have fare and lading efft&i, 
Without fuch provifions, we may be 
making perpetual alterations and coN 
re&ons, but we /hall in vain exped any 
falutary effeds ; we fhall refemble thofe 
patients who are always taking phytic, 
but will not alter their bad diet and in- 
temperate modes of living. 

I am well aware of the fuppofed dif- 
ficulties which may attend the difcover- 
ing and fuggefting the feveral amend- 
ments, proper or fafe, to be made in our 
Criminal Laws ; but if it is allowed, that 
the reformation of thofe laws is now be- 
tome neceflary, the importance of the 
fubjeft will encourage thofe who have a 
proper regard for the intereft of fociety 
to attempt it. 

Lord Gokt* in his Epilogue to his third 
Iftftittite, which treats of the Crown 

Law, 
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Law; after obferving that frequent pu- 
irifhtnenrdoes not prevent crimes; fays, 
*• What a lamentable cafe it is, that fo 
intny Ghriftian men and women ihould 
fee ftrangled on that cuffed tree of the 
gallows ; infomuch as if in a large field 
k man might fee together all the Chris- 
tians that but in one year* throughout 
England^ come to that untimely and ig- 
nominious death, if there were any fpark 
of grace or charity, in him, it would 
»abe hi* h*art to bleed for pity and com- 
jaffion!" 

His lordfhip then proceeds to fhew* 
that the method of preventing crimes is, 
" firft, by training up youth in the 
principles of Religion, and habits of 
induftry. Secondly, in the execution of 
good laws. Thirdly, in the granting 
pardons very rarely, and upon good rea- 
ftmfc" He then concludes, " that the 
3 con- 
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confideration of this prevention, .were 
worthy of the wifdom of parliament, 
and, in the mean time, expert and wife 
men to make preparation for the fame, 
ut benedicat eis dominus. Blefled fhall 
he be that layeth the firft (tone of the 
building, more blefled that proceeds in 
it, mod of all that finilheth it, to the 
glory of God, and the honour of our 
king and nation." 

The old treatifes on our Crown La\* 
have, infomeinftances, fuggefted amend- 
ments, but few of them feem to have 
confidered the principle, that Criminal 
Lews Jhould not regard punijhment fo 
much as prevention. Several modern 
writers on our criminal Laws, have uw 
deed infifted on the truth of this propo- 
fitioft, without pointing out the means 
proper to be purfued, in order to apply 

this 
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this principle in reforming our Criminal 
Code. 

The Author of Principles of Penal 
Law hath, however, with great learn- 
ing and ability, eftabliflied and explained 
this and feveral other leading principles 
of Penal Law ; and having, at the end 
of his treatile, declared, that he was 
convinced, a reformation in our Criminal 
Code, is neither impracticable, unfafe 9 
nor difficult ; he fubjoins a propofal for 
that purpofe, which cannot be better ex- 
plained than in the learned Author's own 
words* 

u The Briti/h conftitution is the prid$ 
of every Briton: to fecure, to fortify, to 
perpetuate that excellent fyftem of go- 
vernment, is the bufinefs of every Bri* 
ton. It may be pardonable therefore ia 
«e to point out what I conceive to be 

the 
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the beft method of accomplifhing tterflk 
formation inqueftion; leaving the fxetf 
ctition of that method, or the adoption 
of a better plan, tor thofe who lie under 
the more immediate engagements both 
of int^reft an4 duty* 

The learned obferver on the ancient 
ftatutes, was certainly well founded, in 
fuggefting that a reformation of the Eng- 
UJh law can never be effectually carried 
on, without the affiftance of able lawyers, 
not members of the legiflature. With 
fuch affiftance it might perhaps be eafy 
to frame feparate, declaratory ftatutes 
relative to each cl^fs of crime?, coinpfe- 
hending all the defgriptions and dcgrcg s 
of each prime, with their proportionate 
punifhments. Every fuch declaratory 
ftatute fhould be attended by a fupple- 
mental bill, repealing all prior provifions 
relative to the clafs of crimes in that 

ftatute 
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ftaftute contained. It feems fiiperfluottt 
to point out the many collateral good 
effefts which might arrfe from this tt&» 
thod of feeking the end propofed. 

The repeal of particular ftatutes* 
without fuch preparatory caution, will be 
found a mere palliative remedy, which 
may tend indeed to abate the fymptomt 
of the difeafe, but from which a radical 
cure cannot be expe£ted. ,f 

Several Authors of great abilities, who 
feave wrote on the fubjeft of Criminal 
Laws, agree that the Penal Codes of 
mod nations are very defe&ive; parti- 
cularly with regard to capital punifh-* 
ments. Among others, the Marquis of 
Bcccaria feems to have confidered this 
fubje& with great attention. 

This humane author hps concluded 
his admirable Effity *n Crimes andPunijh- 

zncnti 
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merits (which his commentator compares 
to one of thofe few remedies, which, in 
medicine, is capable of alleviating our 
fufferings) with this pofition, <c That a 
punifhment may not be an adtof violence 
of one, or of many, againft a private 
member of fociety, it fliould be public, 
immediate, and neceflary, the leaf! pof- 
fible in the cafe given, proportioned to 
the crime, and determined by the laws. 



» i 
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In his chapter on the punifhment of I 

death, after having infifted that this pu- 
nifhment is not authorized by any right, 
and that it is neither neceflary nor ufeful 
in any ftate, except when the ftate is in 
danger, he concludes as follows : 

u I am fenfible that the voice of one 
philofopher is, by much, too weak to be 
heard amidft the clamours of a multi- 
tude, blindly influenced by cuftom: but 

there 
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there is a fmall number of fages fcatteroT 
og r the face of the earth, who will echo 
to ma from the bottom of their hearts ; 
and if fhefe truths fhould happily force 
theif way to the thrones of princes, be 
it known to them, that they come at- 
tended with the fecret wi(hes of all man- 
kind; and tell the fovereign, who deigns 
them a gracious reception, that his fame 
fhall outfhine the glory of conquerors, 
and that equitable pofterity will exalt his 
peaceful trophies above thofe of a Titus 9 
an Antoninus, or a Trajan. How happy 
were mankind, if laws were now to be 
firft formed, now that we fee on the 
thrones of Europe benevolent monarch*, 
friends to the virtues of peace, and to 
the arts and fciences ; fathers of their 
people; though crowned, yet citizens, 

The laws made by the fovereign au- 
thority, as well in criminal matters as in 
. Vol. III. G civil, 
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civil, fiiould certainly be calculated with 
a view to preferve the lives, liberties, and 
properties of the fubje£U. This view is 
beft anfwer ed by confultrng the happinefs 
of individuals, by providing for their 
fubfiftence, and eftablifhing and promot- 
ing good habits among them. The moff 
effectual way to enfure the order and 
harmony of the community, is to efta- 
hlifh wholefome moral inftitutions ; foi 
fuch is the infirmity of human nature, 
that the wifeft men adfc more from habi* 
tude than reflection; how much more 
powerfully then mud this principle ope- 
rate among the vulgar ? 

The neceffity of laying the foundation 
of political order in moral redtitude ia fb 
ftrong, that it feems furprifing how. the 
idea could arife, that the immorality of 
in ad is not fo much to be regarded as 
its bad tendency to fociety. Nothing is 

more 
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more pertain, <than jthat jeyery immoral 
* a& hath fuch bad tendency ; for immo- 
rality is the root of all political ,ev#, 
and an immoral man cannot be a good 
citizen. 

Moral habits, (however, spe not to he 
inforced :by Fenatl Laws; they are to he 
inculcated by moderation and good ex- 
ample : but the principal means of mak- 
ing virtue habitual, is to fow the jfeeds 
of it in early education. 

When we confider how many are to- 
tally deprived of the benefit of education, 
who are nurfed and brought up in the 
tfiidft of poverty, indolence, and vice, 
ioftead of .being furprifed at the multi- 
tude of criminals, we (hall rather won- 
der that their number is not much 
greater^ 

G 2 Th<5 
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The review of out criminal punish- 
ments affords a moft melancholy pro- 
fpedt to the benevolent mind. The num- 
ber of criminals, who are deemed to 
perifh like brutes for flight offences, and 
the frequent inftances of innocent per- 
fons having been deprived of life in the 
moft ignominious and terrible manner, 
muft fenfibly affefl: all who have any coa- 
fideration for the fafety and welfare of 
fociety. 

Legislators, in framing Penal Laws, 
fhould not forget, that criminals are their 
fellow-creatures j that their crimes have 
been chiefly owing to their unequal lot 
in fociety, their want of proper educa- 
tion, and the bad habits they have con- 
tracted in their tender years ; and that 
the fame unhappy fituation might have 
poffibly reduced themfelves to the deplo- 
rable ftate of the unhappy criminal. 

Thig 
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This effay is intended to evince the 
necefitfy of moderating the rigour of our 
Penal Laws, and eftablifhing a more juft 
and equitable proportion between crimes 
and punifliments. 

With this view, I have endeavoured to 
fliew, that extreme feverity in punifh- 
ment leads to licentioufnefs and impu- 
nity ; that men of mild difpofitions, be- 
ing unwilling to punifh feverely for flight 
offences, are averfe to profecutions, and 
delinquents are fuffered to continue in the 
habit of evil, till, at length, they are 
guilty of enormous crimes, which might 
have been prevented by taking proper 
cognizance of their firft advances to 
guilt. 

With refpefk to punifliments in gene- 
ral, I hjive likewife endeavoured to (hew, 
that the apprehenfion of death is not a 
G 3 fufficient 
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fufflcientfnotive of terror; that the ftfotfg- 
cft obje&s of dread to iften of depraved 
xhinda, are poverty, labour, and confine- 
ment ; that thefe evils therefore* tthkh 
they commit crimes to avoid, fhould be 
inflidted on them in proportion to their 
feveral degrees of delinquency ; and that 
the example of fufFering guilt held up 
to the criminal, would have much better 
effed than the terror of immediate death ; 
which, inftead of being ufeful, is in mod 
cafes pernicious to fociety, and ought not 
to be infli&ed but under particular cir- 
cumftances. 

However I may have fucceeded in 
iupporting thofe propofitions, I am mpft 
firmly perfuaded that the eftablifhment: 
of more juft and moderate punifliments, 
not only in capital, but in fubordinate 
Offences, would be attended with the 
ihoft falutary effe&s. 

5 It 
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It *?as under this firm perfaafiot* that 
\ have been led, in fome parts of this 
Effay, to fpeak in a manner which 
may perhaps be thought rather too de- 
ciilve, upon the impropriety of our pre- 
fent Code of Criminal Laws. I have, 
however, availed myfelf of the authority 
of very refpe&able authors;, both ancient 
and modern, id fupport of the propo- 
fitioqs I mean to eftablifh. 

I pjrefumed that it would not be unfea- 
fonabie at this time to offer fome hints 
on the fubjed of revifing and reforming 
this branch of our laws; as the Hp^fe 
of Commons have already come to {brae 
jefolutions upon that head. 

The prefent period, indeed, feems, 
from many concurring circumstances, to 
pcauxage this undertaking. 

G 4 The 
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The general chara&er of the age is 
ftrongly marked for its benevolence and 
moderation. 

The fovereign on the throne exhibits 
a bright example to his people of thofe 
and other virtues : May future ages ce- 
lebrate his reign as the aera when our 
Penal Laws were moderated, and more 
equal punifhments inftituted. 

There is, too, a peculiar turn for re- 
formation in the prefent parliament, who 
have lately pafled two a&s, making ef- 
fential improvements in the law relating 
to ele&ions and privilege of parlia^ 
ment. 

Add to this, that the feats of judica- 
ture were- never filled with judges more 
able or more ready to give their affiftance 
to fo benevolent an undertaking. 

A* 
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As all are interefted in the welfare of 
their fellow- fubje&s, all therefore fhould 
co-operate in their different department* 
to eflFedt the falutary purpofe of mode- 
rating the injuftice and rigour of punifh- 
ments, which deprive fociety of a citizen, 
inftead of endeavouring to reclaim the 
guilty and repair the injured; and to 
procure fuch laws to be framed, as may 
enforce the principles . of moral juftice 
and virtue; and, by the prudent cor- 
rection of flight delinquencies, may pre- 
vent the commiffion of more enormous 
crimes, and make effectual provifion for 
the peace and good order of fociety. 
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PA G E 2, line 4. As many definitions whkh 
have keen given of Law v do not fern to be 
fufficiently juft and comprebeq/ive 9 IJhall there* 
fore venture^ &c.} As I have taken the li- 
berty of giving a de&nkkm of the word Law> 
very different from many learned authors, it 
is certainly incumbent on me to offer my rea- 
sons /or fuppofing the former definitions id 
be ifnproper or irflperfeft. 

• 

I &m truly fenfible that it is much eafier to 

difcover defeats than to amend them: and 

pefhaps the definition which I have propofed 

ifnay likewife be found defeftive. 

Ifhall 



92 NOTES ON VOL. I. 

I fhal! therefore proceed, with the utmofl: 
deference, to lay before the reader my induce- 
ments for differing from many relpeftable 
writers, in defining what is Law. 

And firft, Cicero defines Law to be the 
diftindtion betwixt juftice'and injuftice, " Eft 
lex juftorum injuftorumque diftin&io" Cic< de 
Leg. 1. 2. But does not this definition ap- 
pear to be too general, and to be rather a 
definition of Reafon than of Law ? 

Brafton fays, " Law is a juft ftatute, or* 
daining what is right and honeft, and pro- 
hibiting the contrary." " Lex eft fan£liojufta> 
jubens bonefta, £s? probibens contraria? But 
this definition is in fubftance- nothing more 
than a copy of Cicero's conclufion in his defi- 
nition of the Law of Nature. " Lex nature eft 
ratio fumma infita in bominis nature qtuejubet 
ea qtuefacienda funt probibetque contraria? 

To thefe definitions it may likewife be qh- 
jedted, that they feem to be rather definition? 

of 
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of a particular fpecies of Law, than of the 
word Law in general, which comprehends 
the Law of Nature, the Divine Law, and the 
Human Law, with all their various fubdi- 
vifions. 

• Sir Henry Finch defines Law to be 1 , " an 
art of vail ordering a civil fociety" Sir Henry* % 
definition fecms, however, to be more un- 
exceptionable than his derivation. In enu- 
merating the feveral etymologies which have 
been given of the Word Law, he fays, in 
Greek % Law is called No^o*, a*o ro vs/a«v, a 
diftribuendo \ becaufe it gives and diftributes 
right to every one. In Latin* he adds, it has 
alfo its name Lex, not a ligando* as fome 
would have it ; although Law indeed be vin- 
culum civitatiSy nor a legendo 9 which is to read) 
though he fays that pleafes BraSfon moft; 
but as Jie that beft could tell (meaning Cicero) 
derives it a legendo, which is to choofe, be- 
caufe of the choice and excellent wifdom in 



it. 



But 
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But is nqt .this rather a forced deriva- 
tion, aad does not the wpsd Z#w ieem to be 
rather derived a Uganda* than * Ugwfa? For 
one of the ejjentiaj properties of Law, Js the 
obligation it impofes on every member of fo- 
cicty to obferve its injunctions ; and where 
there is no obligation there can be no jL*aw. 
Till it bfis acquired the power of ^n obli- 
gation, it feems to be np more than a pre- 
cept, advice, or recomweiidat'wn y which .every- 
one is at liberty to fallow or nqi;, as his pri- 
vate judgment diro<3s. 

Lord Cofc fays, fomewhat pleafantly, that 
Law is reRum^ as it difcovers that which is 
crooked and wrong : and he makes an enu- 
meration of the qualities incident -to the Law, 
in which he amplifies jfofofita's definition, and 
is confequently open to {he fc®e qbjeftfom 

The definition of Grotius feems to come 
nearer to the true meaning of the word Lap. 
He defcribes it to be a rule of -moral con&bft, 
obliging men to do what is right. ** Reguia 
aftuum moraHum y obligans ad id quod rettum 
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ifi" Thefe words, howemer, feem rather 
to ^define the Law -of Nature only, and not 
urbat k Law in the abftraft. 

To this definition Puffendorf objects, that 
by making Latf refer to right, he fuppofea 
the latter antecedent to the former, whereas, 
in truth, Law creates the rule of right. 

Puffendorf defines Law in general to be 
a decree, or ftatute, by which fome fuperior 
obliges thofe in fubjedtion to him, to rqgulate 
their aftioos according to his jptrecepts. " Iq 
" jgenere autemlex commodiflime ^idetur de* 
" finiri .per decretum, qup ftiperior fibi fob* 
* c jeaum abligat, ut ad iftius jprsefcriptuqi 
* c a&iones fuas componat." JPuff. de Jure 
Nat. fcf Gent. 

This definition does not difier muA, in 
fabftance, from that given by Hobbes^ in his 
dialogue between a Phiilofopher and a Stu- 
dent, where he fays, « A Law is the <x>m- 
" mand of him or them, that have the fove- 

" reign 
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€C reign power given to thofe that be his pr 
" their fubjedts** declaring publickly and 
" plainly what every of them may do* and 
44 what they muft forbear to do." 

But thefe definitions feem liable to this ob- 
jection, that they rather define a particular 
fpecies of Law, than the word Law in ge- 
neral. Law, generally confidered, is neither 
the rule or ftatute prefcribed, but the faculty 
which makes thofe rules and ftatutes. 

Thefe definitions appear to be further im- 
perfect, as they defcribe Law to be a rule or 
ftatute prefcribed by fome fuperior indifcrimi- 
nately. Now it is not fufficient, that the 
power be fuperior, unlefs it be likewife law* 
ful : and there is a very material difference 
between ufurpation and right. . . 

Tjjefe definitions, however erroneous they 
appear, affift greatly in the inveftigating ind 
framing a. definition which is fubmittcd to 
.be more full and comprchenfive than, any of 
thofe mentioned in this note. 

Page 
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; Page 20. parag. 2d, 3d, 4th, and 5th.— 
We are not to imagine, that the cdndition of 
thtfirft of our kind was fo wretched and mife- 
table as defcribed by Lucretius, Horace, and 
Virgil, &c] It muft be confeffed, that the 
defcription which Tacitus gives of the Fenni, 
a people in Germany* falls little fliort of the 
imaginary one painted by the poets. 

Fennis mira feriias, fada paupertas, turn 
anna, non equi, nonpenates\ viHui berba, vef- 
titui peUis, cubile bmum. Sola in fagittis fpes, 
fuas inopid ferri ofjibus afperant. Idemque ve- 
natus viros pariter, ac f aminos alit. Paffim 
mm comitantur partemque pried* petunt. Nee 
aliud infantibus ferarum, imbriumque fuffugium 
quam ut in aliquo ramorum nexu contegantur. 
Hue redeunt juvenes, hue fenum receptaculum. 
Id beatius arbitrantur, quamingemere agris, alia* 
borare domibus,fuas alienafque fortunas Jpejne- 
tuque verfare. Securi adverjus homines, fecuri 
adverfas deos, rem difficillimam ajfecutifunt ut 
Hits ne veto quidem opus Jit. Tacit, de more 
German. 

Vol. III. H We 
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We learn too from good authority, particu* 
larly from the accSunc of the Voyages under* 
taken for making difcoveries in the fouthem 
hemifphere, and from other accounts which 
fhay be depended on, that there are now many 
nations who appear to live in a ftate fane* 
what analogous to that of the Femi : and it 
is not a little furprifing r that feme phiiofb* 
phers of ingenuity and integrity have not 
(erupted to prefer fuch a favage ftate to all the 
refinements of fociety. Among others* the 
celebrated Rouftau kerns to have favoured 
this ftrange opinion* which has been well ri- 
diculed by Mr. PaWrt, in a Comedy catted 
its PbibfopixsyW which one of the character* 
is facetioufly introduced crawling upon aU 
fours \ and made to utter the following fen- 
anient*: 

Je ne me rfgle plus fur les opinion*, 
Et e'eft la Fheureux fruit de mes reflexions, 
Pour la philofophie un gout a qui tout cede, 
Ma hit choifir expies Petat <fci quadrttpede : 
Surces quatrepilliers, mon corps feibutientmiettX, 
Et je vois moins de fots, qui me bleflent sis yens, 
En nous civilifant, nous avons tout perdu, 
tATante, le bonheur, It pfeme la vertu* 

J* 
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Je me rtnferme done dans la vif artimal 

Vous voyezma cuifine, elle eA Ample Si frugaie* 

[Montrant unelaitue defapoucbt. 
On nc peut, il eft vrai, fe contentera moins, 
Maisjal^u menrichir, en pcrdantmesbefoins, 
La fortune autrefois, me paraiflait injufte, 
Et je fuis devenu plus heureux, plus robufte, 
Que tous ces courtefatis, dans le luxe amolfs 
Dont les femmes en fin cotinoiftaat tout le prix. 
Revemi del'accueil que reus faites aux Cages, 
Madame jevenais you* rendre me$ hommages 
Inviter ces Meffieurs, peut etre a m'imiter 
Du moins fi mon exemple a de quoi les tenter. 

But, in truth, confidering mankind even 
in their moil favage ftate, there will yet be 
found a very wide difference between them, 
and the mutum et turpepecus y fighting propter 
glandem et cubitia. Even in the moft unin- 
formed lavages, we find the communes noting 
the pra&ical principles of virtue, though 
their application of thofe principles is often 
extremely unnatural and abfurd. 

Page 35. line 8. But Puffendorf argues 

fltrtbtr-, that vet are art to tnfiitr tie natural 

* H a Jate 
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ftate of man, &c] The paifage in the ori- 
ginal is as follows : 

" Eft porro ct hoc probe obfervandum, hie Xj^ 
igi non de ftatu naturali animancis, quod 
folo impetu et inclinationibus animae fenfitivsc 
degatur, fed cujus pars pnecipua, et cui in 
cseteras facultates, regimen fit ratio. Et 
iftius % rationis ufum legitimum haud quid- 
quam excludere, fed potius cum aliarum fa- 
cultatum operatione conjungere debet, qui 
datum naturalem hominis eft rite defignatu- 
rus. . . Cum manifefta accedat utilitas pacts* 
ad quam ratio revocat, non poteft non natu- 
raliter homo ad pacem inclinarc. . . Praefertim 
cum poftea fi quando negle&a ratione affec- 
tibus obtemperarit, ex eventu deprehendat fc | 

deteriora fecutum. Ex quibus omnibus con- 
cludimus, naturalem hominum ftatum, etiam 
extra civitatis confiderationem, non efle belfam 
fed pacem. Quae hifee fefe legibus conftat; 
ut quis alterum non laceflentem non laedat, 
fuifque quemvis bonis frui patiatur, ac fi qqse 
conveneruht fideliter preftet, ac libenter 
aliorum commodis promoveat, quantum per 

ar&iorea 
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wftiores obligationes licet. Cum enim fta- 
tys naturalis hominis ufum rationis includat, • 
ipn.potefi: quoque aut debet ab eo fcparari 
obligatio, quam ratio fubind? offcntat. J£t 
quia quiflibet homo in fe ipfe deprehendere 
poteft, bonum fibi effe fi ita fe gerat ut aliis 
hominibus benevolis, potius quam infenfis 
utatur: propter naturte fimilitudinem facile, 
prsefumere poteft, alios quoque paria fentire. 
Ac ideo male circa defignandum eundem (la- 
rum prarfbpponitur, homines faltem plerofque 
du&um rationis quam natura fupremam ac- 
tionum humanarum direftricem conftituit, 
negligere : adeoque male flatus naturalis yo- 
catur quern negle&us aut abufus principii 
maxime naturalis producit." 

Page 50. line z. The pafla^cs in this and 
the following paragraph are in the original as 
follows : 

Jura inventa metu injufte fateare necefle eft, 
Tempora fi faftofque velis evolvere mundi, 
Nee natura poteft juftb fe cernere iniquum 
pividit aut bona diverfis, fugienda petendis.' 

Hor. 1. 1. Sat. 3. 
H 3 The 
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-The note is.— NaturaKter enim cogmrfci- 
mus quid nobis lit bonum, utile, jucundum, 
quid contra malum, et adverfum : at non it* 

quidjuftum, quid injuftum. 

Page $i. Ikies 15, and *o> The two 
patifages here alluded to in Octroi Qfius > are 
as follows: 

« Sic enitu cogitana— Eft ifihuc qmdem 
kaneftum, vcrum hoc expedite res a natura co- 
pulatas audebit errore divellerc ; qui fons eft 
fraudium, malefickwum, fcelerum omnium," 

" Socratem fblitum exfecrari eos, qui prU 
mum hsec natura cohaerentia, opinione dif- 
traxiflent." 

Page 67. line 5. No aftions are in tbm* 
f elves obligatory or unlawful, until they are made 
fo byfome Law.] The words of Puffendorf, in 
lib. 2. cap. 3. $4. — are: 

" Nullos a&us in fe effe debitos aut illici- 
tos, antequam per legem tales fiant," 

And 
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Aod dm pofmon» ht fays, he has ftewa in 
8. i. c. 2, § & 

Page 75. line 5. (SrW Laws therefore can- 
not alter or abrogate the Laws of Nature, &c] 
Cuero hath given the nobleft teftimony for 
our purpofe, as it is cited out of his books, 
de republica, lib. 3. by Laftantius, lib. 7. 
c. 8. 

" Eft quidem vera lex, refta ratio, natune 
congruens, diffufa in omnes, conftans, fempi- 
terna, qua: vocct ad officium jubendo, vetan- 
do, & a fraude deterreat. — Huic legi neque 
abrogari fas eft, nee derogari ex hac allquid 
licet, neque tota abrogari poteft. Neque 
vero aut per fenatum aut per populum folvi 
hac lege poflumus. . Nee eft qu&rendus ex- 
planatory aut interpret ejus alius." 

The wifeft indeed, among the ancient wri- 
ters, all agree in the acknowledgment of the 
Law of Nature, and that it derived its fource 
ifl&BediatpJy ffimGofi the author of Nature. 

H 4 Plutarch 
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Plutarch de Auditione — fays, TaurAr m to 
iwtrSon &$u sum to toSw&oi Xoy».— To follow 

GOD, and to obey reafon, is the fame thing. 

Sophocles, in fpeaking of the Laws of na- 
ture in his CEdtyus, Aft 3. p. 187. Ed, H: 
Steph. calls thefe, 

The lofty laws, 
Derived from heaven, and high Olympian Jove, 
And not the mean device of mortal men. 

■ ■' * WfAQl tnJ/K?|g, &C. 

Page 75. line 9, Grotius, &c. — That the 
Laws of Nature would be obligatory, though we 
Jbould grant, &c] The words of Grotius in 
the original are as follows : 

" Haec quidem, quae jam diximus, locum 
aliquem haberent, ctiamfi daremus, quod fine 
fummo fcelere dari nequit, non efle Deum, 
aqt non curari ab eo negotia humana." Grot, 
de Jur. Bell, & Pac. in the Prolegomena. 

Page 76* Puffendorfs words are, « € Ratio- 
jus di#ata nullo modo poffunt habere vim 

legis, 
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kgis, quce neceffario fuperiorcm ponit/ 1 Puff. 
de Jun Nat. & Gent. lib. 2. c. 3. 

Page 78. line 3. That moral fenfation 
which we call confcience, and which according. 
to the learned Selden, &c] The words of 
Selden alluded to in this paragraph are : 

" Ob eo nempc violata ad quorum bbfer- 
vationem, ex obligatione, quam ita vocabant, 
naturali qualifcunque ea fuerit, feu, ut Chrif- 
tiani dicimus, ex nexu confcientiae, feu confci- 
entise foro, ei qui violarat, proprio eflet ad- 
ftri&us " Seld. de Jur. Nat, & Gent, vol i, 
p. 108, 

The happinefs attending the confcioufnefi 
of having done well, and the difquiet of mind 
which arifes from the recolledtion of evil ac- 
tions, are well defcribed by Seneca, in treating 
of Anger.— By Xenopbon, in his Apomnem. 
lib. 2. — By Marcus Antoninus, lib. 10. c. 4.— 
and by Tully, in his epiftle to Atticus, lib. 9. 
ep. 12. where, fpeaking of a profligate 
wretch, he fays, — Ulci/centur ilium meres fid* 
His own pradioes will be revenged upon him* 

Tacitus, 
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Tacitus* Am. &> €. 6. fays of Ttferkv* 
His own criipes and villanics were by hi* co^ 
fcience turned into thegrcatcftpunifhments to 
him, and it was not without reafon that the 
greateft mailer of wifdom ufed to affirm, 
that could we open the hearts of tyrants, we 
fhould difcover the ftrokes and wounds of 
guilt: the body not being more cut and 
tormented with ftripes, than the mind is with 
cruelty, lull, and ill defigns* 

Cicero de Finib. lib. i. cap. 16. fays. — 
If there be any who think themfelves fuffi- 
eiently guarded and fecured againft the di£ 
covery of men, yet they dread the majefty 
of the gods: and judge all thofe cares and 
difquiets, which night and day prey upon 
their minds, to be fent from heaven, as a pre- 
fix punifhment for their crimes. 

Montaigne's Eflays, lib. 3. c. 2.— It is cer- 
tain, I know not bow to exprefs the fatisfao 
tkm that we enjoy in ourfelves by well doing, 
jior the generous joy that accompanies a 
good ponfeience. A mind courageoufly vi- 
cious 
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cious may provide for its fecurity at all *d - 
ventures, but it cannnot arm itfelf with. 
felf-pleafure and fatisfaftion. It is none of 
the leaft comforts, that it finds itfelf free from 
the inftftioo of a corrupt age, and can fay 
in itfelf, if any man could look into my 
breaft, he fhould not find me guilty of 
troubling or ruining any man, neither of re* 
venge, nor envy, nor breach of the public 
Laws, nor of innovation, nor fedition, nor 
ill-language^ and though the lkentioufnefs 
of the time allows and inftrufts every man, 
yet I have not put my hands to the goods or 
purfe of any man, nor eat of any man's 
bread but my own, either in war or peace, 
nor made ufe of any poor man's labour with- 
out reward or wages. Thefe teftimonies of 
our confeience are pleafing, and it is our be- 
nefit that this comfort is natural, and the 
only recompence which never fails. To ex- 
pert the reward of virtuous adtions from the 
commendations of men, is an uncertain and 
troublefome foundation, particularly in an 
3ge fo corrupt and ignorant as this, &c. 

Th<? 
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The advantages $00 arifing from the prao 
ticc of virtue, is finely defcribed by the laft- 
mentioned author as follows : 

MontQtfcntl Ejfaysj Hi. 1. ch. 25.-r-Virtue 
|s not as the fchpolmen reprefent her, placed 
on die top of a ftcep mountain, rough and 
inacceffible. They wh6 have approached her, 
on the contrary, find herfeated in a fine fer- 
tile and pleafant plain, from Whence fhe be- 
holds all things fubjedt unto h^r 5 the way to 
her is eafy, and if we labour to find h?r, our 
path lies through fhady and green roads, 
fweet, flourifhing, and pleafant 5 of an eafy 
and fmooth afcent, like that of the celeftial 
lurch. — The price and excellency of true vir- 
tue confifts in the eafe, pleafure, and profit 
of the practice. The difficulty is fo little, 
that an infant may exercife it as well as a 
man, and the fimple as well as the wife ; dis- 
cretion and temperance are. its chief inftro- 
ments, and sot force pr waywardneff. So- 
crates, her chief favourite, voluntarily and 
without compulsion, walked in eafe and in- 

nocency 
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nocency in her plcafant paths. She is the 
nurfing mother of all human pleafures; by 
rendering them juft and upright, (he purifies 
and refines them ; by moderating them, keeps 
them in breath and appetite ; by retrenching 
thofe fhe refufes, fhe makes us more eager 
after what fhe allows us, and (he allows us all 
things that are fuitable to our nature plen- 
tifully, to fatiety, at leaft, if not to weari- 
nefs, like an indulgent mother; unlcfs we 
will fay that a regimen of fobriety and tem- 
perance is an enemy to pleafure. If a common 
misfortune befals her, fhe can make her 
efcape, or pafs through it; and makes another 
fortune not lefs fleeting and tranfitory; She 
knows how to be rich and powerful, and lies 
in beds of rofes. She loves life, beauty, 
fame, and health, but her peculiar office is to 
teach us to ufe thefe goods regularly, and to 
know how to lofe them freely; an office* 
much more noble than fevere, without which 
the whole courfe of our lives is unfocial, 
turbulent, and deformed, and may be juftly 
called full of rocks, thickets, and moniiers. 

Montaigne 
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Montaigne alfo, in his 3d Book, c a. de~ 
fcribes vice as follows : 

w That is not vice, really vice, which offends 
not, and ip a true judgment does notaccufe* 
for there is fuch an apparent deformity and in- 
convenience in it, that they fpeak with reafon 
who fay that it is principally produced by 
ftupidky and ignorance, fo hard is it to know 
it and not hate it. Malice fucks up the 
greateft part of its own venom, and is poifon- 
cd with it. Vice leaves an ulcer in the flefh, 
and repentance in the foul, which always frets 
itfelf ; for tho* reafon extinguifhes almoft all 
other griefs and forrows, yet k begets Repent- 
ance, which is fo much the more grievous* 
becaufe it is bred within : as the cold and 
heat in fevers is always more fharp than that 
which outwardly affefts." 

- I am well perfoaded, that the reader wilt 
excufe my inferting thefe excellent paflages 
from Montaigne* which indeed contain many 
fcntiments which we find in the ancient 
writers. 

Page 
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&*gf 79* 1* *• Gtotius d^faa // to fo *fo 
SSate df right reafon, pointing out the mot at 
turpitude or moral mctgitj of any atfioru, &c] 
The words of Grotius in the original arc : 

" Jus naturale eft di&amen reftse rationis in- 
dfcam a&ui alicui, ex ejus convenicntia aut 
difconvenienria cum ipfa natura rationali, in- 
effe moraiem turpi tudinem, aut neceflkaten* 
moralem, ac confequenter ab Audtore Na- 
tures Deo, talem a&um aut vetari aut prce- 
cipi." Grot, de Jur. Bell. & Pac. lib. i ? 
cap. i. 

Page 79. par* 3. Puffendorf makes fcveral 
objc&ions to thefc definiooas. 

Tage 80. par. 2, To that of Grotius> that 
it ftill remains obfeure* &c] Puffendorf s 
words are: 

" In obfeuro manet, quinam funt illi a6lus 
ill fe illkriti, & quo judick) ab aliis a&ibus 
li$&te iitternofcamOT.^ 

« Nulla* 
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" Nullos aftiis ob fe effe debitos aut illi* 
citos antequam per legem tales fiant. w Puff, 
de Jur. Nat. & Gent. lib. 2. c. 3. 

And as to par. ift, p. 80. his words are : 

** Neque enim ratio proprie loquendo eft 
ipfa lex nature, fed medium quo rite ufur- 
pato ilia cognofcatur." Puff, de Jur. Nat. 
& Gent. lib. 2. c. 3. 

Page 80. par. 2. Puffendorfs definition of 
the Law of nature is as follows : 

" Ilia eft quae cum rationali & fociali na- 
tura hominis ita congruit, ut humano genere 
honefta & pacifica focietas citra eandem con* 
ftarc nequeat." Puff, de Jur. Nat. & Gent, 
lib. i.e. 6. 

Page 83. par. 2. The words of Groihu 
in this definition are: 

€C Jus eft qualitas moralis perfonse compe- 
tens ad aliquidjufte habendum velagendunu* 
Grot, de Jur. Bell & Pac. lib. i.e. j. 

Page 



' Pags 83. £air. j. Pttfendorfs definition^ 
<re as fbltoWs 2 

* c Frequentiffimum eft ut accipiatur pro 
qualitate ilia morale, qua rede vel pferfttais 
imperarrtus, vcl res tenemus, aut cujus vi ali* 
quid nobis debetur." Puff, de Jur. Nat. & 
Gent. lib. 1. c. 6. 

. " Libertas quam qtftfque habet facultati- 
$u$ naturalrbus utendi fecundum re&am ra- 
tionem.V Idem, c. 6. 

. Page 87* par. 2/ Tie ufi of this unherfal 
right, fays Grotius, fupplied the place of pro* 
perty, &c] The words in the original are : 

cc Talis ufus univerfalis juris erat turn vice 
proprietitis, nahi qu6d qutfquif fie aWpuerat, 
id ei ampere* alter nili 6er iftjtiHalh riori pb- 
tentt." Gfot. de Ju£ Belt, ac £ac. lib. 2'. 

C. 2. 

" Quemadmodum theatrum cum com* 

fliune fit, reftc tamen dici poteft ejus ?up 

Vol. HI. I locum, 
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l*?£HfP> quern quifque occuparit: fie in urbe 
mundove communi non adverfatur jvu quo 
minus fuum quidque cujufque eft. 

c. ■ 

~. u Sunt autem privata nulla natura, fed aut 
«tteii occupation^ aut qui quondam in vacua 
tinerunt, aut vi&oria, aut lege, pa&ibne, 
conditione, forte." 

Page 96. line 1. Grotius fays, that every 
irt&n might feize as much as be could to bis own 
ufe.] The words in the original are : 

** Quifque hominem ad fuos ufus ampere 
pOtfetquod vellet." Grot, de Jur. Bell. & 
£ac. 

Page 99. line ix. Where the father is 
Jtlenty he is fuppofed* as Grotius obferves, to 
have Intended that which is mofi juft and equi~ 
table.] The words in the original are : 

" Creditur autem in dubio id voluiffe 
quod sequiffimum atque honcftiffimum eft." 
Ltt>.*2. c.7. 

Page 
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Page ioi. Tacitufs words are: Haredes 
Juccejfenfque fui cuique liberty 6? nullum tefta* 
mentum. 

Page 103. par. 1. The w<rfds of Grotius 
in the original are : 

" Quamquam enim teftamentum, ut a£tus 
alii, formam certam accipere poflic jure ci- 
vili, ipfa tamen ejus fubftantia cognata feft 
dominio, et eo dato, juris natur alts. Pofium 
enim remmeam alienare non pure modo, fed 
& fub conditione, nee tantum irrevocabi- 
liter, fed et revocabilitcr, atque etiam re- 
tenta interim pofieflione, & pleniffimo fru- 
endi jure." Grot, de Jur. Bell, ac Pac. lib. 2. 
c. 6. 

Parag. 2. The wor4s of Puffendorf here 
alluded to are : 

« Nam cum res ilte,,quarum dominium 

eft introdu&um vivis hominibus inferviunt, 

ad mortuos autem res humans nihil amplius 

I 2 attincant. 
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tt^f, W d<*p**W «* ft) eootiaeret faculty 
tern difponendi quid circa res alicuju* poffc 
mortem debeat fieri* Sed fufficere poterat, 
* q*R A* B^#ay res fulgcft^s hafcrft, 
quoufque viveret, nee earn i^tr* vifcwn ex^. 
tendere poffiu" Pu£ de Jure Nat. & Gent, 
lib. 4, ©. «k 

P*g<? 194. 6br i. %hat it #* *?#* ft »*fe 
dj#<$$ins cwww}$ popatfa $0 Pt$m* 

a Citra hoc varta erat difpofitio, quod tueri 
auflpr non. pqflfct^ reliqgji qui poterant, noJ- 
lent." Puj£ dq Jjjf . $at t & Qent. lib v 4. 
c. ia 

P!agjr 107, jjpf* 2, and 3. T&e different 
parts of Fuffbubrfhere alludfetf to run-, ir* tl» 
original as follows 1 

•*• Nfcmo fecile adftreerft j»ri naturae rc- 
pugnare, ut qui* poffit de fuis rebus dilpo* 
aere, eo tempore quadtauhus efiv et efftftun* 

confers 



cmfeite lh tcmpus quo futuriis domirius tion 
fit * iu ut hoc et dominii natura nccefiaria 
aliqua rath>9€ rtHiltety haud qutdquam ad* 
paret." PufF. dc Jur. Nat. & Qent. lib. 4, 
£ icfc 

w Nihil prohibet quo minus quis doom 
flium rei fuas in alium poflit transferee, re- 
<:epto tamtn fibi certo in earn rem jure quoad 
ft vhfa fuefit." Idem. 

« Hon ttlri de hujriffTH^i ifltfctfia dlfpofo 
tionibus quseftio eft, quatn de illis teftamen- 
tfe, qu&us quis rta de rebtis feds difponit, ut 
fiBertattem tarrten ti mutaridi ad ultimurff 
#irittim redneat, utqtie haeredf <femtfitf £ 
ffiorte teftatoris jitt in ipfiu* btmi iftripfef 
tiafbi.** Idem. 



Page jroS. line r 8. if ** rifcjft&r m t 

Ar/V words ire : 

* Declarationcm voluntatis noftrse circa 

fyteotkrw iif bona? noftr* poft morterri no- 

ft&ifti 4U& tefoen- ante moitcnt pro libiwr 

I 3 noftro 
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noftro fit mutabilis & revocabilis, & ex qua 
alris demum ab exceflu noftro jus nafcatur." 
Puff, dc Jur. Nat. & Gent. lib. 4. <:• 10. 

Page no. Fuffendorf^rzw, that be can 
fcarce conceive bow a fon can deferve dijberifon 
or deatbj&ec ] The words in the original are: 

«*. Etfi vix videam qua ratione exhsereda* 
tionem aut mortem m^rcri queat filius, in tali 
aetatc conftitutus in qua ipfi a parente natu- 
taliccr alimmta dcbeamur." Idem, c. n. 

. Page 128. parag. 2. It has been fuppofed, 
that in- a ftate of primitive community of 
goods, there is no difference between the 
gifts of Nature, and the fruits of induftry, — 
That he who cultivates a field, or a garden, 
has no more right to the products of it than 
a ftranger.— <-And in like manner, that he who 
makes a fpade, mattock, or any other imple- 
ment of hufbandry, has no exclufive right to 
the ufe of it. — Princtyes de Droit Natureh 

This opinion, however, does not appear 

to be founded in reafon.— There can be no 

% primitive 
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primitive community, but of the gifts' of 
Nature \ and every one has, by Nature, oah 
exclusive right to the produ&s of his bvta 
art and induftry. It has been {hewn, that 
men in a State of Nature had a right to .re* 
tain as many vacant fubje&s as they could 
acquire, and no one could difpoflefs another 
of what he had fo acquired, without doing 
him injuftice. If no one could deprive anoa 
ther of the gifts of Nature, much lefs coUld 
he claim the products and inventions of a(no^ 
ther's art and induftry. When it is faid, th*fl& 
is no property in a State of Nature, this if 
otdy true While the gifts of Nature lie ojtefli 
and no one has made any acquisition or 
eledion : but the fubje&s which one has 
taken pofleffion of— much more thofe which 
he has invented, are his property. 

Page 159. parag. 2, Many writers indeed fitent 
inclined to the opinion that Juries are to dean* 
mine upon the Law, as well as the Faff.] Lord 
Chief Juftice Vaugban* in BuJbelFs Cafe? 
p. 150, reports as follows : — " But upon ifl 
general iffues, a3 upon Not CulpaMt pleaded? 
I 4 in 
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in trtfpafs, Nil dibit w debt, Nul tort, jfaf 
dijfeifiu in affize* 6fc . though it be 4 matter 
of law whether the defendant be a trefpaflfer* 
a* debtor, diffeifor, &c in the particular cafes 
in iffue ; yet the jury find not (as in a fpecial 
verdift) the faft of every cafe by itfelf, leav- 
ing the law to (he court, but find for the 
plaintiff or defendant upon the iffue to be 
tried, wherein they refblve both l^w and 
foft compUcatedly, aad not the fa& by itfelf; 
fo a$, though they a»fwer nc* fingiy ta the 
qucftipn, what is the law? yet they detex- 
VVQ& tfc \m in aU Bp#t$ss whore iffue U 
joined and tried in the principal cafe, bn0 
vhere the vadi$ is fecial." 

> 
1^ apftther part; of the ftffM? rfSj^t k i$ 
likewife faid, " Th#t the jujy, syre, tft b§ dfo 
termined in their verdidt by their own know- 
ledge and underftanding -, for tfc&t a. man 
ca&oot foe by another's, eye^ nor heac by< 
another's ear % no naoce can % man co^ckid* 
<?r infec tbs. thj.rig to ba reiolved by. a^otjvjr'^ 
uad^rl^ji^pg or ceafonifig : and* th^refrre 
*# thqugli t^s ve*&ft b$. rigji v y«i . tf th* 

j ur y 
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jury are not convinced it is fofrom their own 
underftanding, they are forfworn in foro c$n» 
fcitutue" 

Page 159. parag. $.—Thefe words imply 
that /^Determination is in the Jury, after 
having received the proper Assistance from 
the Judge.'] Lord Chief Juftice Hales does not 
in the paflage mentioned in this paragraph 
exprefs himfetf with his ufaal petfpicuity, 
but feems to be of opinion that Juries arc to 
determine upon the Law as well »as Fa<£h 
•* The Judge (he fays) affifts the Jury in 
determining points of taw," (which word 
offifix implies the right of determination to 
bo in the Jury,) *« aBd atfo (he add*) very 
much m inveftigating and enlightening th* 
matter of fcuSt, whereof the Jury are jwlges^ 
Now the word wbsreof may at fitft feecn only 
tonefe* t& matter off fed * yet, taking tho 
feofe of the paragraph altogether, and confix 
dering the ufo of tihs copulate* ie may b* 
taken to refer both to law and /*#. 

But 
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But the true meaning of this pafiage is 
beft explained by Lord Chief Juftice Halt 
himfelf, in the 4th paragraph of page 159. 

Page 169. parag. 2 and 3. As the bufi- 
nefs of government became more and more 
complicated, magiftrates and legiflators be- 
came more and more refpe&ed. — In proccfs 
of time men came to entertain an idea of po- 
litical, as well as of natural and focial capa- 
cities Experience taught them, that fuch as 
ferved the public by their fuperior abilities 
and induftry were intitled to pre-eminent dif- 
tin&ions. As the concerns of life grew more 
various, the bufinefs of legiflation and jurif- 
prudence became ftudies of more importance. 
Extraordinary attention and application, and 
great talents, were requifite to difcharge the 
principal duties of magiftracy. In confe- 
quence of which, many honourable diftinc* 
tions and privileges were annexed to the 
feveral departments of government, 

^g 6 l 75* P ara g- 2. The jurifdiftion of 
this courty &c.J 

By 
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By the prefence of the juftices of the 
King's Bench, the power of all other juftices 
in the county is fuperfeded ; but fuch 
juftices may neverthelefs proceed by virtue 
of a ipecial commiffion. 

A perfon illegally committed to prifon by 
the King and council, the Lord Chancellor, 
or any other magiftrate, may be bailed in the 
King's Bench ; and in fome cafes, the court 
may bail on legal commitments. 

Page 206. parag. 3d. Tbofe who art of 
opinion^ that Punijbments are to be referred to 
commutative juftice, &c] 

Grotius fuppofes, in favour of commuta- 
tive juftice, that there is fomething in crimes 
and puniQiments in the nature of a contrail. 
For a feller, fays he, without any expreft 
declaration, is bound to perform every thing 
naturally incident to the fale : fo every de- 
linquent, by his criminality, feems volunta- 
rily to fubjelt himfelf to punifliment. For 
as he muft be fenfible, that heinous crimes 

cannot 
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cannot be cotmnitttxl with impunity, corife- 
quentlj it is his intention to deferve punifti- 
ment (i). To this argument Puffendarf an- 
fwers, that though a delinquent who knows 
the penalty of tranfgreffion cannot complaint 
that he is doomed to punifhment, yet no one 
can be property faid tor hatre dire<ftly and im- 
mediately confented and bound himfelf to 
punifhment, flnce cvtty offender hopes that! 
he (hall avoid Or elude it by concealment or 
other wife (2).' 

Puffendorf l'rkewife objects to the opinion 
of Vafquius, who thinks that delinquents are 
bound to undergo punifhment, becaufe penaf 
laws, or at lead the powers of legiflation, 
proceed from the con lent vr convention of 
the citizens (3)'. 

The feveral pafTages In the original are as 
follows': 

(1) Atqtre hac iit tc eft aftqorid quddai 
contra&uum natu*am accedir : qui* fieut qur 
vendit, etiamfr nihil pecrttiatiretf #cat, obfr- 

8 gafiV 



NOTES ON VOL, L i*$ 

gaffe fe etufeeur, ad e*emaia qua* veadkioni* 
font aatur*lia* ita q^wi dcliquit, fua volunme* 
fa ridccur obligafle p<g!H5» quia Crimea grave 
noA pateft efle non punibile»i*» utqui direfte 
vpk pc^care, pec Qonfequeotiwi ct paewun* 
HXferi volmrit," Gro** litv 2,, c. ao. § z r 

(^> « Si quis fci# drii&a alicui pcensra* 
conftinutem^ & fame** fponw id adnwtat, 
eum cfe injuria fibv iUfrta. na» poflfe qucrW 
Verum idee hawd quam sefte dkiuir r aliqueia 
ij? poenaim foam; direde & komtdiase. con* 
cfcffifife* cam new* d£U£fcw> admittat, qurn 
ftmut fperet, .fefe latendo, auc alia, ratiane, 
poBiafl* dedi»mwuin." PmiE lib. 8; c. 3. §r»5* 

• (3) " Ex irate ddmqueotcs fuo astffenfi* 
ad poenam ferendam oblig^ri. contends, quorf, 
utique leges eciam poenales funt quaedam con- 
vendfe cmtun* aut quaatfohem, po«tfl:a& le- 
giflatoria m convention© cwium pro'Veniai^* 
Vafy Contflwer. II toft*, lilfc J. ci 28. 

Tatftis opinioR of Pafyuitt^ Pitffenckrf an- 
ifren^ That i.awa ar* not properly cosmn- 

tions. 
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tions*— That the obligations arifing in confo- 
qucnce of any crime is, to repair the wrong 
done, not to undergo puniftitnent. — That the 
right of demanding reparation belongs to the 
injured ; and that the obligation of making 
recompence is incumbent on the wrong-doer, 
which is a branch of commutative, juftice. 
But he adds, as every crime is a deviation 
from Law, the magiftrate has a right of ex- 
acting punifliment 5 yet, neverthelefs, the de- • 
linquent is under no obligation voluntarily to 
undergo punifliment. — That confequently, in 
this refpeft theexadting punifliment does not* 
fquare with commutative juftice. Upon the 
whole he fays, that puniftiments do not be- 
long to commutative or diftributive juftice ; 
but that they are more properly to be re- 
ferred to juftice in general (4). 

Puffendbrf % however he may have invali- 
dated the opinions of his opponents, does 
not feem to have fufficiently fupported his 
own.— And, notwithftanding the arguments 
he has advanced to the contrary, it may ftill 
be urged, that punifliments are, or ought to 

be 
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be, dircdled by the meafure of diftributive 
juftice. He infifts, that crimes are to be con- 
fidered by themfclves, (that is abftradedlyj 
and fuch punifhments adapted as are moft 
neceflary for the publick good, and that it 
is not neceflary to confider the proportion 
between crimes,— This reafoning we have en- 
deavoured to anfwer from the laft paragraph 
of page 207 to the end of the 3d fedion. 

Pufendorfs words above alluded to, are as 
follows : 

(4) ** Leges padta aut conventiones non 
cfle . . . ex deli&o oriri obligationem proprie 
di&am ad damnum fartiendum, non autem 
ad poenam fuftinendam . . . In laefo eft jus 
ad poftulandam damni reparationem, in te- 
dente obligatio ad penfandum damnum. Id 
quod ad juftitiam expletricem fpeftat . . . Sed 
quatenus deli&um' eft aberratio a lege, in 
reftoribus civitatum eft poteftas pcenam con- 
venientem exigendi •, fed in delinquente nulla 
eft obligatio ad pcenam ultro explendam. 
Quo intuitu pcenarum exadlio ad juftitiam 

expletricem 



«8 NOTES ON VOL. h 

expUttkerh non quadrat. Quse ctttfr Jftfr firif/ 
nihil aliud reftaty quatfi ut dfeatoftis* ad netr- 
train juftitise fpeciem poena* pertirierej fed: 
caftfeiri peculiar! fpecie jtiftfti* tetnptteti." 
Puff, lb. 

Page 209. Uflt 6. 7£* Ugifiatvr does nof 
cdnjider the crime by itfclf y but examine* it with 
reference t& other ojfonctSj and regulates bis Pfe 
nijbments according to diftributive juJiiceJ] 

It is evident, from many inftances in our 
Law, that punifhments are direfted by diftri- 
butive jufticc. In eafes of theft* for e&ata- 
ple, if the value of the thing ftolen exceed 
twelve pence, the crime is capitally punifh&U 
here it i* evident the crime is not cortfiderdd 
by itfelf,. as it affefts fociety : for with refpeft 
«y fociety,, the theft only, the animus* furandt, 
16 to be taken into consideration, and not the 
value of the thing ftolen, which wholly con* 
terns the injured individual. 

Pkrag. *+ It is efentfal to <ibfarDe\ &c$ 

. The words in the original are : " II eft eflen- 
tiel que le$ peines aient Iliarmonie entr-elfe, 

parcequ'U 
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parcequ'il eft eflentiel que l*on evite plutot un 
grand crime qu'un moindre." VEfpritdee 
Loix. 

Page 210. par. 2. Many have confidered 
the ends of fumjbment only under a twofold di~ 
vijton, &c] Ariftotle only takes notice of the 
amendment of the delinquent, and retribution 
to the injured, without regarding the ex- 
emplary nature of punifhmentt. 

Page 212. par. 2. Grotius divides the dif- 
ferent ends of punifbtnent into three diJKnftfpe? 
eies of utility, &c] The words in the ori- 
ginal are : ^ 

" Aututilitatem ejus qui peccavit, aut ejus 
cujus intererat non peccatum efle, aut indif- 
tindte quorumlibet." Grot. lib. 2. c. 20. 
§6. 

Page 213, pan a. Where wickednefs is in* 
corrigible, tbejufeer opinion «, that it is better 
for the delinquent not to exjft any longer.] The 
words in the original are : 

Vol. HI. K " Ettt 
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<€ Etfi irremediabili malitia laboranti, me- 
lius aliqui judicent ut plane nan fit." . Puff, 
lib. 8. c. 3. § 10. 

Page 220, pan 1. Criminal jurifdi&ion is 
by fome fuppofed to have been of later da&c 
than civil ; which, neverthelefs, appears to be 
doubtful. — It was certainly a long time before 
criminal jurifdi&ion was acknowledged and 
eftablilhed in any degree of perfe&ion, more 
efpeciftlly with refpeft to perfonal injuries. 
The privilege of revenge, a* is obfefved in 
the Hiftorical Law Trafts, was, no doubt, 
unwillingly furrendered, and is not yet totally 
wrefted from individuals ; as is evident from 
the too frequent appeals ftill made to the 
fword. But is it not reafonable to conclude, 
that in the infancy of legislation, the difputes 
even about property, which are fuppofed to 
have been determined by the civil jurifdic- 
tion, arofe from fome attempt of violence, 
or from fome criminal fraud, as theft, fs?r. ? 
In that light, fuch difputes may.be more 
properly confidered as fubje&s _of criminal 

. J urif - 
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jurifdi&ion * which, therefore, fecms to have 
been prior to that which was purely civil. 
They who deem the former to have been of 
fubfequent date to the latter, feem to have 
been led to this opinion by confidering cri- 
minal jurifdi&ion as reftfained merely to the 
cognizance of perfonal injuries; which, cafes 
of murder excepted, were probably the laft 
offences in which it interpofed its authority. 

We may obferve, from what remains of 
the Laws of the mod ancient nations, that 
they chiefly relate to crimes, and fuch crimes 
as are molt common among a barbarous 
people ; as theft, murder, rapes, rapine -, in 
a word, all kind of wrongs committed by vi- 
olence : and the Laws (if they deferve that 
name) of the favage nations at this day, all 
regard fuch offences as are committed by vio- 
lence. 

It likewife appears, from many undoubted 

authorities, that the ancient legiflators of 

K 2 Greece 
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Greece made the Criminal Laws their firft 
objeft of attention. The Areopagus was the 
moft ancient tribunal of Greece, and was in- 
ftituted by Cerops for the cognizance of 
murders. Originally, the Areopagi took cog- 
nizance of all forts of homicides ; but af- 
terwards their jurifdiftion was confined to 
murders committed with premeditated defign. 
A few ages after the Areopagus, another tri- 
bunal, called Delphinium* was eredled to try 
thofe who confefled the homicide, but jus- 
tified it. Afterwards the Palladium was efta- 
bli(hed, where they were tried who com- 
mitted an involuntary murder. 

Page 222. par. 2. Every Law is an ap- 
peal to the reafon and judgment of the people 
governed, and will receive reverence and ef- 
ficiency only, in fo far as it correfponds with 
(heir fentiments. 



Page 
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Page 231. par. 2. That the right of pu- 
nifliment in civil focicty cannot juftly be ex- 
tended beyond the limits which reafon prescribes 
to private revenge in a date of Nature.] The 
Author of the Hiftorical Law Trafts ob- 
ferves, 

. 4< That refentment, when confined within 
due bounds, is authorifed by confcience. The 
delinquent, fays he, is fenfible that he may 
be juftly punilhed; and if any perfon, pre- 
ferably to others, be intitled to inflift the 
punifhment, it muft be the perfon injured. 
Revenge, therefore, he concludes, when pro- 
voked by injury, or voluntary wrong, is a 
privilege that belongs to every perfon by the 
Law of Nature; for we have no criterion of 
right or wrong more illuftrious than the ap- 
probation or difapprobation of confcience: 
arid thus the firft Law of Nature refpefting 
fociety, that of abftaining from injuring 
others, is enforced by the mod efficacious 
fan&ion." 

K 3 It 
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It is well obferved in the Commentaries on 
the Laws of England, B. iv. that the right of 
punifhing crimes againft the Laws of Nature; 
as murder, and the like, is, in a State of mere 
Nature, vefted in every individual ; and that 
the firft murderer, Cain, was fo fenfible of 
this, that we find him in Gene/is, chap. iv. 
ver. 14. cxpreffiftg his appFehenfions, that 
whoever fhould find him would flay him. 

Page 240. par. 2. Cicero, /peaking of the 
Rights of Nature, which, he fays, are not 
founded on opinion, hut innate in us, &c] The 
words of Cicero, as quoted by Qrotjus, are a? 
follows : 

c< Vindicatio eft per quam vis et injuria^ 
et omnino omne quod ab futurum eft defen- 
dendo aut ulcifcendo propulfatur." 

I cannot find this paflfrge in Cicero ; fo that 
J.fhould fuppofe it muft be mifquoted.— And, 
indeed, it feems to be rather inaccurate to 
fay, that Revenge is that by which we repel in- 
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juries hy revenging. This is only, fubftituting 
a fynonimous expreffion inftead of a defi- 
nition. 

Page 250. par. 1. How many revolutions 
have taken place* &c] The oppofition to the 
erection of turnpikes, to inclofures, to the 
wheel a&, and feveral other ufeful regulations, 
are remarkable inftances of this kind. 

Stotlandlikemfe furniflies us with examples 
of this nature. The country was once fo 
open, that they were obliged to pafs Afts of 
Parliament for the planting of trees, railing 
of hedges, and making inclofures •, thefe re- 
gulations were mod vigoroufly oppofed by 
the ignorant and uncivilized people of that 
time ; fo that the legiflature found it necef- 
fary to make it felony to deftroy the ereftions. 
Both parts of the united kingdom, however, 
now feel the benefit of thefe improve- 
ments, 

K 4 Page 
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Page 275; par. %. It is wrong* in fucb cafes, 
U judge from our own feelings* unlefs we could put 
our f elves in the "place of the criminals* tpbo fire 
the objeffs of our confederation. Men, who are 
capitally guilty, are fucb as are generally tired 
of life in the manner they bold it ; and who 
therefore commit crimes to better their condition, 
-or put an end to their being. They generally 
make their advances to the wickednefs they in- 
tend to perpetrate, with the view of this alter- 
native before their eyes ; and confequently tbt 
terror of death hath not fufficient influence to 
deter them from their defperate refolution.] 

Sbakefpeare, that excellent judge of human 
nature, defcribes the fituation of ftich wretches 
in the following fpeeches of the two murderers 
in Macbeth. The firft fays, 

% ' . I am one 
Whom the vile blows and buffets of the world 
Have fo incenfed, that I am recklefs what 
I do, to fpite the world. . 

The 



NOTES ON VOL- I. t& 

The fecond adds, 

And I, another, 
So weary with difafters, tugg'd with fortune, 
That I would fet my life on any chance, 
To mend it, or be rid on't. 

Again, in his Play of Meafure for Meafure> 
he has reprefcnted the hardened criminal, as 
" a man that apprehends death no more dread* 
44 fully than as a drunken deep ; carelefs, 
" recklefs, and fearlefs of what is paft, pre- 
" fent, and to come ; infenfible of morta- 
" lity, and mortally defpcrate." It is well 
obfcrved by the Author of Principles of Penal 
Law, that the crimes of fuch a man may per- 
haps have made him unfit to live, but he is 
certainly unfit to die. The fafety of the com- 
munity, and the prefervation of individuals, 
may call for his execution ; but the bofom 
of Humanity will heave in agony at the idea, 
the eye of Religion will turn with horror from 
the fpe&acle. 

Page 276. par. 1. This is an obfervation 
of Monteffuieu's \ whofe words are, 

L'ex- 
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" Inexperience fait remarquer, que dans' 
les pays ou les peines font douces, PEfprit de 
Citgyen en eft frappe, come iP eft aillcurs par 
les grapdes." VEfprit its Loix. 

Page 278. par. 2. Montefquieifs words 
here alluded to are as follow : 

" II feroit aise de prouver que dans tous 
ou prefque tous les etats d'Europe, les peines 
ont diminue, a mefure qu'on s'eft plus ap^ 
proche, ou plus eloigne de la Liberte." 
VEfprit des Loix. 

Page 304, pan 2. Monfefquieifs words 

arc v 

<c Les vols fur le grands chemins etoient 
communes dans quelques etats, on voulut les 
arretcr, on inventa le fupplice de la Roue, 
qui les fufpendit pendant quelque terns. De- 
jpuis ce terns, on a vole comme auparavanc 
fur les grands chemins." VEfprit des Loix, 

Page 306. par. 2. If we do not rival pur 
forefathers in hofpitality, to* exceed them in 

charity. 
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charity* If we are inferior to them in valour, 
nisefurfafs them in moderation.] 

The ancient hofpitality of our forefathers, 
fo much applauded by fome Authors, feems 
to have been a neceflary confequence of the 
dependance of the Vaffals on the Lords, ac- 
cording to the principles of the Feudal Syftem. 
The great men were obliged to keep open 
houfe for their Retainers ; but they to whom, 
they thus extended their hofpitality, cannot 
properly be confidered as their guefls. 

If it be objected, that valour does not come, 
properly under the confideration of the ftate 
of Morals ; it may be anfwered, that by va- 
iou*, in this place, is meant, the fpirit of 
public defence, which is a iporal duty. 

Page 3 IP. par. 1. fcf feq. The progreft 
from Self-faove to Social^ is moft elegantly de- 
fcribed by Mr. Pope, in the following lines ; 

" God loves from whote to parts ; but human foul 
JAuft rife from individual to the whole. 

Self- 
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Self-Love but ferves the virtuous mmd to wake, 

As a fmall pebble ftirs the peaceful lake ; 

The center mov'd, a circle ftraight Succeeds, 

Another ftill, and ftill another fpreads $ 

Friend, parent, neighbour, firft it will embrace; 

His country next ; and next all human race : 

Wide, and more wide ; the o'erflowings of the mind 

Take ev'ry creature in, of evVy kind j 

Earth fmiles around, with boundlefs bounty Weft, 

And Heav'n beholds its image in his breaft." 

Pope's Eflay on Man, Ep. iv. v. 361, & feq. 

The learned Author of the Enquiry into 
the Life and Writings of Horner^ upon the fab- 
led of Morals, exprefies himfelf as follows : 

u Many Moralifts enter fo deeply into oge 
paffion or bias of human nature, that, to ufe 
the painter's phrafe, they quite overcharge it.' 
Thus have I feen a whole Syftem of Morals 
founded upon a (ingle pillar of the inward 
frame 5 and the entire conduft of life, and 
all the charafters in it, accounted for, Tome- 
times from fuperftition, fometimes from pride ', 
and mod commonly from intereft. They 
forget how various a creature it is they are 

painting 
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painting; how many fprings and weights/] 
nicely adjufted and balanced, enter into the 
movements, and require allowance to be made 
for their feveral clogs and impulfes, ere you 
can define its operation and effects/* 

Page 318. par. 3. Mankind, under civi- 
lized governments j are not to be led by violence. 
Tie fenfe of Jbame, when ufed with caution 
and difcretion t is a better in/irument of govern* 
menty &c] 

The learned Author of Principles of Penal 
Law, In treating of infamous punifhments, 
advifes <c Legiflators to remember that the 
ftamp of ignominy is intruded to their dif- 
pofal-, and that tfiey fhould, therefore, ufe, 
with ceconomy and difcretion, this beft in- 
ftrument for the promotion of Morality, and 
the extirpation bf vice." He obferves, that 
" Shame lofes its cffe&s, when it is inflitted 
without juft and cautious diftinftion ; or when, 
by the wantonneis of oppreflion, it is made 
familiar to the eye. The fenfibility of the 
people, under fo extravagant an exercife of 
3 powe r , 
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power, degenerates into defpondencyy bale** 
nefs, and ftupidity : their virtue is of forced 
extra&ion, the child of fear, with all the 
meanneft of the parent entailed upon it. . The 
tranquillity of fuch a ftate, fays Montefquitu, 
is the mournful filence of a city, which the 
enemy is about to ftorm." 

Page 321. pan 2. By punijhing flight of- 
fences with extraordinary rigour* we inure men 
to hafenefs ; we plunge them at once into the 
fink of infamy and defpair \ from whence they 
feldomfailto rife capital criminals ', &c.]. 

By Stat. 11 and 12 W. 3. it was ena&ed, 
that all and every perfon and perfohs, who 
fhould be convi&ed of any theft, and fhould 
have the benefit of clergy allowed them, in- 
ftead of being burnt in the hand, fhould be 
branded in the moft vifible part of the left 
cheek, neareft the nofe. This puniflimeht 
was, however, found to be fo far from anfwer- 
ing the purpofe for which it was intended, that: 
the Legiflature found it neceflary to repeal 
it, by a Statute in the fifth year of the reign 
I of 
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of' Queen Anne ; the preamble of which, 
after reciting the claufe before mentioned, 
fays, " That it has been found by experi- 
44 ence, that the faid punifhment' hath not 
u had the defired effett, by deterring fuch 
44 offenders from the further committing fuch 
44 crimes and offences ; but, on the contrary, 
44 fuch offenders being rendered thereby unfit 
44 to be intruded in any honeft and lawful 
w way, become the more defperate." 
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VOLUME II. 

BOOK HI. CHAP. I. 

IT will not be improper here to fay fome- 
thing of appeals or accufations for Trta* 
finj as they appear in the ancient authors of 
our Law, 

We ihall begin with Ghnville^ 1. 14. c. 1. 
the moll ancient of them all, who lays it 
down for a rule, that " Admittitur autem ad 
hujufmodi accufationem, quilibet liber homo 
major infra, etatem conftitutus 5" which I 
fuppofe ought to be read, " Major vel infra 
etatem conftitutus," or elfe I cannot appre- 
hend it to be fenfe : and afterwards he (ays, 

Vol. III. h " Rufticus 
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f* Rqfticus quoqiic admittitur," by which I 
conceive he means a villain, but a woman he 
excludes as not capable to be an accufer in 
any felony, except in fome fpeciaj cafes. And 
with this does BraRon fylly agree, who fays, 
f* Ad accufationem vero hujus criminis ad T 
mittitur quilibet de populo, liber homo et 
fervus et minor infra etatem conftitutus, dum 
tamen accyfatujs attachiptur ufqqe ad etatem 
accufantis ;" which is a condition that Clan- 
villt fpeaks not of, but very likely to be the 
received law of that time and lcjng after; for 
in the 17 Ed. IV. fo. 2. in appeal by infant, 
the fiiit was continued tilj the plaintiff cam? 
of full age, and in the mean time the defen- 
dant to remain in prifon. Though in 27 
H. VIII. 11. this being cited by Portman % \% 
was faid, that the law was altered in tba£ 
point, and the pra&ice otherwife. But then 
he adds, " Dum tamen fit ille qui ^ccufaj 
integra faroa et non criminofus, qviia crimi- 
nofi ab om#i accufatione repelluntur i)t fi ac« 
cufans fuerit latro cognitus vel utlagatus vel 
aliquo genere felonise convi&us aut convin- 
fendus ;" and afterwards he excepts " con? 

fpirjitore* 
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fpiratores & crimini ctinfentientes." And with 
this ahb Fkta % 1. 1. c. 21. and Britton, c. %%. 
do fccm to agree. 

It appears by the fame authors, that he 
that appealed another of treafon ought, im- 
mediately after the fad committed, to repair 
to the King, or (ad aliquem regi familiarem) 
by which I fuppofc Brailon means fome of 
his council, and to acquaint them with it y 
and that he ought not to lodge two nights, 
nor ftay two days, in any one place, nor 
hardly to look back, till he came into the 
King's prefence ; and if he concealed it fo long 
a time, " infra quod ob fui defe&um poflk 
regi pcricolum eventfle," then the defendant 
ought plead it in bar to the appeal, unlefe 
the plaintiff could (hew a lawful caufe or im- 
pediment why he could come no fooner. 

I find nothing in GlanviUe, as to the judges 
before whom Treafon (hail be determined ; 
but Breffon writes thus : 4C Et tunc ridendum 
quis poffit et debeat jadica*e, et fckndum 
quod non ipfc xex t quia lie effet improprii 
L 2 querela 
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querela attor et judex, in judicio vitae, mem* 
brorum, et exheredationis, quod quidem non 
eflet fi querela effet aliorum - T item jufticiarii 3 
pon : cum in judiciis perfonam domini regis, 
cujus vices gerit, reprefentat ; quis ergo judi- 
Cabit? videtur, fine prejudicio melioris fen- 
tentise, quod curia et pares judicabunt ne 
maleficia remaneant impunita, et maxime obi 
pcriculum fuerit vitae et membrorum vel ex- 
heredationis, cum ipfe rex pars a&rix debeat 
efie in judicio.*' And to the like purpofe 
Fleta. But Brit ton more exprefsly, " En eas 
oik nous fommes partie volons que noftrc 
court (bit juge ficome Counts & Barons en 
temps de Parliament.'' So that, according to 
their opinion, Treafon could not be tried hut 
in Parliament, though it was not long after 
that the Law came to be taken otherwife * 
for in Tr. 4 E. III. Rot, 9. one HoweJ 
brought an appeal againft William de Sbal- 
deford % for that he, together with Roger 
Mortymer, had caufed the death of the 
King's father, and though the court did not 
proceed to try him, yet it was not for wanti 
of jurifdi&ion in refpedt of the crime, but be. 

<:auf$ 
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fcaufe the defendant pleaded that the fa£t was ? 
committed in Woks* and out of their jurif-, 
diftion in refpeft of place, and was therefore, 
difchargedi 

Procep in Appeal. It feems by the cafe laA 
cited, that when appeals of Trealbn became 
ttiable in the Kirig^s court, that if the f aft : 
upon which the appeal was £rotinded werfc 
done out of the kingdom, it was not triable 
there; from Whence we may conclude, that 
it ought alfo to be laid in the proper coun- 
ty, though I have hot feen anyexpteft au- 
thority to warrant it, fince it rs not to be 
pfefuthed that the Law was h : cld any other- 
Wife in appeals df TYeafori, than in appeals 
of other felonies. 

In the firft place, the appellant was to find, 
fureties, if he were able, to profecute his ap- 
peal i but if he were not able, his own oath 
was fufficient, left otherwife the difficulty of 
finding pledges might difcourage the meaner' 
fort from accufing others of fo great a crime; 
this being done, there went out an attach- 
ment againft the perfon appealed, according. 
L 3 to 
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to Glanvilhj to find bail for his appearance, 
or elfe to (land committed ; though Brafton 
fays exprefsly, he could not be bailed but by 
the King's writ, unlefs he appeared gratis^ 
and then he was to find no fureties at all, 
" nifi judicium ei incumbered* which words 
are obfeure, and I can underftand them no 
otherwife than thus, unlefs he were convi&ed 
by outlawry or of fome other felony. When 
the defendant appeared, then day was given 
to both parties to come into court, at which 
court either party might be effoigned, accord- 
ing to GhmviUe, though fince that time the 
law hath been taken to be othcrwife, as ap- 
pears by the ftatute, De effoigniis cakvnn** 
and. and Britton % fo. 40 ; and whea both 
parties appeared, then the plaintiff was to de- 
clare upon his appeal* 

lit the count or declaration* the plaintiff 
was to. fet forth the particular £a& of which, 
he accuied the defendant, with all its cir~ 
cumftances, as alfo the time and place where, 
the fad was. committed, and to charge him. 
with it upoix his own: view and knowledge,. 

and 
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ind riot upon the relation of arty other, and 
then to conclude in this manner, " Et hoc pa* 
ratus eft verificare per corpus fuUm jirout 
curia regis corifxderavcrit. 

When the plaintiff had declare^ tile' de- 
fendant was to aiifwer; which if herefirfed 
and flood mute, or demanded his clergy,* and 
would fay nothing elfe* he was to bft ad- 
judged to his penance : ziBritton feys, and 
a? it is clear the Law was taken to be theft 
and long after, both in appeals and inditt- 
tfiertts, though of later times the pra&ice 
ksth been othertHfe. B&t if iffce" defeiicfent 
ihttM MrfWer,- Mf- had liberty ttf' pleatf either 
to the aJbaferixfttt' df th£ a£$eal, as tfkt ft 
wanted year, day, or placed <# ntifnoriieri 6i 
Want of form, or falfe Latin> or the like, as 
ht mTght have in any, other' aftloh : o/elfe, 
he might plead in bar of the appeal, of whictt 
the Law allowed feverai pleas j as that,- 

T0\t plaintiff 4 had confeft felony, or had 

been arretted and imprifoned for felony, or 

L 4 had 
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had broke prifon, or was outlawed or at- 
tainted: 

Or that the defendant had never been ift 
company with thofc with whom he was ac- 
cufed.to be confederate : 

Of that the plaintiff had concealed the fe- 
lony fo long time, " quod interim poflet (fi ita 
eft) domino regi periculum imminere, et ideb 
in appello fuo audiri non deberet, tanquam 
inimicus et traditor domini regis et confen- 
tiens feloniae : M 

Or that the appellant had been in. the 
King's prefence, or his court, and had accefs 
to the King, or might have had if he had 
pleafed, and had revealed nothing of it: 

Or that he had been before the King's 
juftices in like manner : 

Or that the appellant did not know the 
defendant from other perfons when he was in 
their company : 

Or 
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Or that the appeal before the juftices did 
Vary from the appeal before the Coroner* if 
the court did not find out the truth upon ex* 
amination. Britton^ 41. From whence wc 
may gather, that in his time appeals of 
Treafon might be commenced before the 
Coroner, and tried before the Judges, which 
is contrary to what Bratton held. 

And upon thefe pleas the parties, as I fup* 
pofe, might join ifTue, if they were denied, 
and try them by a jury; in which, if the 
verdift were given againft the plaintiff, his 
appeal was quafhed \ and if againft the de- 
fendant, he had liberty to anfwer over, be^ 
caufe this was the law in like cafes, though 
as to this the old books are filent. 

But in cafe the defendant had none of thefe 
exceptions, or would not make ufe of them, 
then he had nothing to plead but to deny 
the fad, and all the particulars of it word by 
word, as the appellant had iet it forth, and 
to defend himfelf, per corpus fuum ; unlefs 
he were either maimed, or above 60 years of 

a S* 
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age, in either of which cafes the defendant 
was to purge himfclf by one of the ordeals 
then in ufe ♦, viz. by hot iron, if he were a 
free man ; Or by water, if at villain. But the 
Law in thefe dafes afterwards became rhiti- 
gated* for it was not requifite for the de- 
fendant to deny every word of the appeal 
precifely, but a general dtenying, or pleading 
not guilty to the whole* was admitted to be 
fufficient ; r as affo, that he had his choice to 
defend himfelf by his body, or put himfeff 
upon trial of the Country. 

If he chofe to defend himfelf by his body, 
the plaintiff had liberty to counterplead, ei- 
ther that he was under the age of 14* years 5 
or above the age of 70 ; Or a woman ; or in 
holy orders. Btitton> 40* 

But in cafe the plaintiff had riont of theft 
exceptions, then battle was td be joined, and 
both parties were to find fureties, the one to 
maintain and the other to defend the appeal] 
tad then the court gave them day to provide 

their 
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their arms, and iff the mean time the deftn* 
dant remained rn prifon. At the day ap^ 
pointed, they appealed affiled' in court, and 
then the defendant was to take the appellant 
by the hand, and to take his oath, that the 
appeal was falfe; and afterwards the appel^ 
hot was to make like oath, that Iris appeal 
was true ; which being done, the court com- 
mitted each of them into the handt of o*& 
Knights* or elfe of two other fubftantfel per^ 
fensy according to their qualities and degree** 
charging them to convey them into the fieltf 
where they were to fight, withour fWftrirtg* 
any perfon to hare fpeech or communication 
with either of them •, and' when they werr 
come into the field; then each : of them way to 
make oath again, before the Jiritices, thar 
they had neither cantor drank that day, and' 
that he had done nothing, either by himfelf 
or any 1 other, whereby the Law of God 
ihouM be hindered, ot the Law of the dent 
advanced. After which proclamation wa* 
m*de r that none ihould prtfume^ whatever 
they law or heard,, to ftic orjj^ak, upon pain 
.1 of 
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of imprifonmcnt for a year and a day * and 
then the parries were to fight, with theitf 
heads and hands bare, on foot, without any 
other weapons or armour than a ftaff, tipc 
with horn at either end, and a buckler with 
four corners. And in this manner they 
fought till one fide was overcome or yielded j 
which if jt were the defendant* he was im- 
mediately commanded to execution * but if 
it were the plaintiff, he was committed to 
prifon* and both himfelf and his fureties were 
to be amerced ; but with this difference, that 
if he retraced his appeal, he was to be griev* 
oufly fined for failing in his undertaking. 
But in cafe he were vanquifhed, he was to be 
dealt withal more favourably, becaufe he had 
done his utmoft endeavour, and was there- 
fore to remain in prifon till he could obtain, 
the King's pardon. And in cafe neither fide, 
had the vi&ory before the (tars appeared, 
then was the defendant of courfe to be ac- 
quitted. 

If the defendant put himfelf upon the 
country, then was he to be tried by a jury, ; 

the 
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the manner whereof I conceive was much 
the fame as at this day. But becaufe there 
is Httle faid in the old books of the manner 
of proceeding by juries in cafes of appeals of 
treafon, we muft have recourfe to what hath 
been delivered by the later writers upon that 
fubjeft •, but of this we fhall have occafion to 
fay more when we come to fpeak of ipdi& 
ments. 

The judgments againft fueh as were con- 
vifted of Treafon in feveral ages have been 
very various ; for in the time of King Alfred* 
* traitor was to fuffbr death, unlefs he could 
redeejn himfelf by paying the price of the 
Ring's life (which was then valued at 30,000 
thrymfas). But this was afterwards altered, 
by King Atbelftan* to a purging himfelf by 
{he Triplex Ordalin, or Carrying a hot iron 
qf three pound weight nine paces ; and this 
again was altered by King Canutus^ who made 
|t death without redemption. And by the 
I*aws of William the Conqueror, and Henry I. 
the punilhment did not extend to death, but 

rather 
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rather to fomethtng that waa more cruel than 
death *tfd£> as cutting off the limbs, dis- 
membering, and putting out the eyes of the 
offender, which we iee praftifed by William 
Rxfus in the cafe of W. de 0*, who was 
vaaquifhed in an appeal of Treafon. And 
afterwards, by Glanvilk, it feems wholly ar- 
bitrary in the King, " Ex regtse difpenfationis 
beneficio tarn vitas quam membrorum fuorum 
pendet judicium.'* And though afterwards 
hanging And drawing came to be always <m- 
fli&edasparfof the judgment, yet was it left to 
the King to add what more.he pleafed. u 'Soit 
tregpe & pendu & autrement tourmente £ la 
mort a npftre volonte," are the words of Brit- 
t$n\ and, according to his opinion, fome- 
tidies (he judgment was more or lefs, accord- 
ing as the King pleafed. For fome of the 
Lords attainted 15 E. II. had judgment 
only to be drawn and hanged, as Sir Roger 
D/tmoryj Warin de Li/Ie, William Toucbett, 
the two Mortymers % and others, to which be- 
heading was added in the cafe of the Earl of 
£ancajter> and bpwelling and quartering in 
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t&e cafe of the I^ord B#dltmtre y Jjhiumhan^ 
Cebbam % &c. \ to which alio degradation was 
added, ix\ the cafe of Hard* Earl of Cariiflej 
yet afpcrwards Mcrtimr E*rl of March ha4 
judgment on}y to be drawn and hanged* 
Md lopg after, viz. in the time of Hemy V* 
the jy4g«Pe*t againft the Earl of Cambridge* 
Lord Scroop* and Lord Gnrjr, was hangings 
drawing, and beheading; and againft Sir 
John Qldcafile, 5 //, V. hanging and draw- 
ing only, to which was added burning, be* 
saufe he had been convicted of herefy. And 
|n the tioie of Henry VIII. the judgment 
given againft Queen Anne BoUgm* was that 
ihe ihould be either burnt or beheaded at 
the King's plcafure, though this was extraor- 
dinary > and the Judges at the very time com- 
plained that fuch a judgment in the disjunc- 
tive had never been feen. But irt the 13 H. 
VIII. the Duke of Buckingham had the or- 
dinary judgment given againft him ; and fo 
hath been the practice ever fince. 

The judgment againft a woman for Trea- 
&n was to be burnt, as Britten tells us, c. 8. 

which 
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which was the fame in all cafes ; neither can 
I find that the practice was ever otherwise. 
Some think we had this cuftom from die 
Britons, becaufe G*/ir, in his Commentaries, 
tells us, that was the ufual pun ifh ment 
amongft them for women that deftroyed their 
bulbands \ which every one knows is one fort 
<yf Treafon at this day* 

The judgment in Petty Treafon, as alfo for 
counterfeiting of money, hath ever fince the 
Z5 of E. HI. been no other than drawing 
and hanging ; and fo it is at this day. But 
Stewe tells us, that in the 25 H. I. the coun- 
terfeiters of the King's coin had their hands 
and privy-members cut off, which was con- 
sonant enough to the fore-mentioned Law of 
his concerning the punifhment pf Treafon. 
But it mujt Ukewife be acknowledged, that 
Treafon was of a much larger extent for* 
ijierty than it is now, or elf? that hanging 
and drawing were infli&ed for other notori- 
ous crimes, as well as for Treafon : for fo we 
find the citizens of Norwich^ who burnt the 
cathedral there, were adjudged to fuffer \ as 

alfQ 
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fclfo Jopptn* the Jew, and his accomplices* 
who crucified the boy at Lincoln ; as alfo 
thofe that robbed the two cardinal legates, 
that were going into Scotland to treat of a peace 
between the two kingdoms 5 none of which 
fa£ts feem to have been within the compafs 
of Treafon. So alfo was the fon of Sir Job* 
Sbclfordy who killed his father in the time of 
H. III. Before the Stat. 25 Ed. HI. the crime 
of High Treafon was very uncertain, but 
it is now afcertained by that and later Sta- 
tutes. 

Of Cterg in Treafon. 

It is generally agreed, that before the time 
pf H. II. the privilege of the Clergy in cri- 
minal caufes (this being the chief point in. 
controverfy between him and Archbifhop 
Becket) did not obtain here in England \ yet 
it is evident, from the Laws of King Canutus, 
cap. 38 & 40. that there was fomething of it 
in ufe even in his time, but how it was prac- 
tifed, does not fufficiently appear •, but after . 
the death of Becket and H. H.'s fubmiffion to 

Vol. III. M the 
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the Pope to obtain jjbfojuoon, the Ckrgy de r 
manded it in fill .cafofc and the texripo/4 
courts fought to reftrain it, which oceafione4 
feveral difputes between their jurifdiftioft*. 
Neither does the Law appear to havje been fet? 
tied in that point till long after ; for in th« 
anfwer to the petition of the Clergy,. 2fi£4m, 
p. 60. upon which the Statute, cap. 4* i$ 
grounded, the JCing fays, thaf he ^ndhip pr<* 
genitors have always been feifed juh wrong 
of the right of giving judgment, and award- 
ing execution againft clerks, convift of ^ny 
manner of Treafon that concerned the Xing 
and his royal Majefty. And* in. the cafe be- 
fore mentioned, of Sir Jo. Gerberge* it is en- 
tered upon the Roll, " £t quia privtfegium 
elericale in hujufmodi cafu feditioms fecunduai 
legem cf confuetudinem regni ha&enusob- 
tcnit. et ufitat non eft allocand " Yet k can-> 
not be denied that fometimes it had been 
granted, even in cafes of High Treafon (as 
the Clergy do allege in the faid petition) i 
for befides what we may find upon looking 
into the cafes of Peter de_ Rivallis and Ro- 
ieri Paffekw, and allb of Randall it Britttm* 

• • a canon 
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» Cauda tf St iVwrTsi in the time of A III. 
3fid IKiftir <fr .8/rtais cited by Sir E. Coke* 
* Iftffc. €34. it is evident, by the Records erf* 
the Proceeding zgLmkAdamUOrkton* btthop 
ot Hertford* that he pleaded Clergy to the in- 
di&ment againft him of High Treafon \ and 
being demanded, of the archbifhop of Can* 
ttrbury y and an inqueft of office being taken 
sjgainft him, which found him guilty, he was 
delivered to him tanqum cowiBus* fcfr. ac* 
cording to the ufual form of proceedings in 
Other cafes of Felony. But whether in this 
cafe there wa$ not fome regard had to his 
being a btfhop, and not vn ordinary clerk, is 
a very great queftion * fince, by the Canon 
Law, the jurifdiftion over bifhops is refcrved 
to the Pope alone \ and accordingly the 
Clergy petitioned, 18 Ed. III. tuz^ that it 
might be fa enaded ; which, though it were 
not granted by the King, yet we find that, af- 
terwards, in the ad of R. U* the Lords gave 
judgment againft the archbifhop of York and 
tbe bifoop of Cbicbefter t only of forfeiture 1 
but took time to deliberate how to difpofe 
Ma of 
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of their perfons, in fuch manner as might be 
beft for the honour of God and holy churfifc, 
and prefervation of the Laws of the Realm, 
which was then a queftion * and in the 2 1 
if. II. the judgment given againft the arch- 
bilhop of Canterbury * for Treafon confeft by 
himfelf, (as it was then taken to be) was only 
banifhment and forfeiture. Yet, a H. IV. 
Merkes, bifliop of Carlifle, was condemned 
for Treafon; and though he obtained the 
King's pardon, yet Scr6fy> archbifhop of 
Tork 9 was fhortly after, viz. 5 H. IV. not 
only condemned, but executed, for the like 
crime, though with great grudging of the 
Clergy; who not only cried up the arch» 
bifhop for a martyr, but looked upon the 
difeafe with whith the King was Ihortly after 
feized, and of which he was never cured, as 
an effedl of God's judgment upon him for 
the fame* But from this time forward, I do 
not find but that it was conftantly held, that 
perfons in holy orders, and even bifhops 
themfelves, could claim no privilege of 
Clergy in cafes of Treafon; and that they 
* * ' were 



NOTES ON" VOL. II. 165 

veig liable to be executed without degrada- 
tion, as was Jblemnly refolved by the Judges, 
Tr.*4#.VlII. 

Page 63. Reflexions on Forfeiture in felo 
4e fe.] Forfeitures in this cafe, as well as in 
homicide, by accident, or by necej/ity in cafe 
of ftlf defence, feem to be yery improper. 

The worthy Judge Fqfter, page 264, ob- 
ferves, that " Judges are Minifters, appointed 
by the Crown for the ends of public juftice, 
and fhould have written on their hearts the 
iblemn engagement of their King, in his Co- 
ronation Oath, to caufe Law and Juftice; in 
Mercy* to be executed in all bis Judgments \ 
that it is not, therefore, the part of Judges to 
be perpetually hunting after forfeitures, where 
the heart is free from guilt; to heap affli&ions 
on the head of .the affli&ed, and to wound a 
heart already wounded paft cure." 

The obligations to keep this folemn en* 
gagetnent, are well defcribed by the inimi- 
table Sbakcfpeartf in the NUrcbant of Vmce % \ 
M 3 when 
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when Portia recommends to the Jew to to 
merciful to the merchant* He afks* " Oa 
what compulfion muft I ? H To which quef. 
tion (he makes the following excellent an- 
fwel": 

* The quality of Mercy is not ftrain'd ; 
It droppeth as the gentle rain from heav'n 
Upon the place beneath, It is twite btels'd § 
. Jt blefleth him that gives, and him that takes, 
'Tis mightieft in the mightieft, it becomes 
The throned monarch, tetter than his CrtfWn J 

. His fceptre (hews the force of temporal power, 
The attribute to awe and majefty, 
Wherein doth fit the dread and fear of Kings j 
$ut Mercy is above this fcept'red fway j 
Jt is enthroned in the heart of Itings, 
It i$ an attribute to God himfelf j 
And earthly power doth (hew men Iikeft God* 
ffttm Mtttyftafdm jnjlice. Therefore, Jew, 

- Though juftic< be thy plcfi, tonfider this, 
That in th* courft rf jtiftice pone 6f ua 
Should fee falvattan, we do pray for mef ey> 
And that fame pray'r doth teach us all to render 
The deed? of Mercy," 

P»g€ 65. there are ntarg niceties rejpeffing 
fbt frefumftions imftyittg malice, Md ntttnj other 

fart$% 
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f*rts% for which «fc refer the curious to Coke, 
Hale* Hawkins* &c] Some of the diftino 
tions in our books^ which are now hfeld as 
Law, appear to be fubjeft to very material 
©bje&ions. 

The Author of the Principles of penal 
Law has given us many ufeful" obfervation% 
on the impropriety of that dodtrine in our 
Law, which fays, that external, unconne&ed 
circumftances fhall regulate the nature and 
enormity of crimes ; and that the intention 
frail be transferred to the accident which re- 
fults from it. His words are as follow : 

" Involuntary manflaughtef happeneth in 
tthe cafe of accidental death, enfuihg upon 
&n a£t unlawful is malum infe, but in the na- 
ture only of a trefpafs. But if the homicide 
be in «»onfequencfe of an a& felonious in it- 
felf, or in profecution of a felonious intent, 
it will fefc murder. 

It is dfet difficult to illuftrate this difldnc- 

tim by an example; though I purpofely 

M 4 avoid 
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avoid any mention of adjudged precedent*} 
that I may not be led into a long, and wefcii* 
fome labyrinth of fads. It is extremely dam 
gerous to give any extradt from cafes of 
homicide, where every circumftance weigbeth 
" Something in tbefeale of jujiice? and where 
imperfeft reports have the moft fatal teftr 
dency, 

A man ihooting at a bird, and ufing pro- 
per and ordinary caution to prevent danger, 
unfortunately happeneth to kill his neigh- 
bour. The guilt of this man in the eye of 
our law, and confequently the proportion of 
his punilhment, will depend, partly on the 
ftgture, ihape, and fize of the bird ; . and 
partly on the intention of the man with re- 
Jfpe& to the bird *, but will have no connect 
tipn whatever with the aft of homicide 

If the bird chanceth in evidence to prove. 
* Wild pigeon 9 fa* naturte et nullius in bonis j 
k will be excufable homicide ; if a tame fowl, 
m4 fliot 4t for the amufement or improve- 
ment 
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tmstf of the markfman, it will be felonious, 
and manflaughter, becaufe an unlawful treP 
pais on the property of another j laftly, If the 
irirdwere private property and intended td 
be fiolen, which muft be collefted from the 
circumftances, it will be murder, by realbn 
©f that felonious intent / 

Such on this point is the doftrine of our 
Jaw ; and infinite is the variety of conftru&ivc 
crimes, which have been eftabliflied thereon i 
the, inftance, which I have feletted, is no 
exaggeration. i 

That external, unconnected circumftances 
fhould regulate the nature and enormity of 
crimes, that the intention (hould be transfer 
red to the accident which refults from it, am 
pofitions, which, in their prefent extent, have 
ever feeoied to me molt prepofterous and uu- 
natural. They bear however the venerable 
ftamp of antiquity; and the errors derived 
from them* if indeed they be errors, are the 
accumulation joi amy e cowrie*. ^ 

> - I pro* 
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J proceed therefore with diffident and 
trembling fteps on this hithefto Untrodden 
ground* fearful* though in the purfuit of 
truth and the defence of natural rights, of 
wtadcrirtg kite the thOzts of Abfurditj* ot 
ftriking at the fundamental principle* of G<M 
vernment. 

It a truc» that crimes are to be eftimated, 
in ftme degree, by the *6hial mifthief dfttt* 
to fotiety * bec&ufe the intemtd malignity of 
mankind is not wkfein the cognizance of fatU 

man tribunals. 

. Btit* if this pofition were rtcttod in its 
hlltft latitude it w'tiuld provfe too much; it 
would provt that *very a£t of homicide is 
finally erimiti*!', And that the ihttiftiori is in 
no caft to te titaOdeftdi Thfe foHoWiri£ w* 
ftri&km ftovld theft b6 obte^d, a* invio- 
lably <fcttn«€ted With th* principle. Every 
mmfcr of fititty both a tight to do *itj *8 
VttbdW fbi ipptebehfhn of tthtr intoHvtnfc 
<ncts> than thofe which m At ftoptr titnft-* 
% fuences 
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q*t*cts if the alt it/elf 1 for it is the right of 
every member of fociety to know, not only ' 
when he is criminal, but in what degree her 
is foi This is the gfeat boundary of politi- 
cal liberty 1 which gives way to infccurity* 
and danger, whenever the arbitrary inferences 
of taagiftracy are admitted within its con- 
fines. Can it be faid, confidently with this - 
principle, that thecafual confequence of an 
intended larceny (hall be liable to receive the 
appellation and punifliment of wilful murder ? 
This may be reconciled to the philofophy of 
flaves* but it is furely repugnant to that 
noble and aftive confidence, which a free 
people ought to poflefs in the Laws of their 
cpnftitution f the rule of their aftions. 

Yet there are fome cafes in which it may . 
I be reaibnable to carry over the felonious in- . 

tent to commit one aft, to a different aft en- 
tying in profecution thereof. As when a po- 
tion is given to the mother to deftroy the 
cjdild of which fhe h pregnant, and it kills 
the mother * this is murder, and hath been 
fo adjudged* In like manner, « if a man lay 

poifon, 
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* poifon with an intent that B. (herald take it* 
< and C by miftake takes it, and is poifoned 

* to death; this is murder, though it were 

* not intended for him/ So, * when a man 

* intending to burn one houfe, in execution 

* thereof happens to burn another houfe, 

* this is a malicious and felonious burning, 

* for it fprings out of a malicious and felo- 
« nioiis intent/ But in all thefe cafes it (houfd 
be observed, that the confequence partici- 
pates the nature of the original crime, and 
that the general malice of the intention is 
followed by a fa& of the fame degree and 

fcind; 

i 

When it was faid, that involuntary mam 
flaughter happens in the cafe of accidental 
death enfuing upon unlawful a&s ; I ought to 
have added, that ads lawful in themfclves,' 
but done without due care and circumfpec- 
tion, are to be confidered as unlawful, and 
even as felonious in their conftruftion, if done 
with a negligence fo notorious as to imply' 
malice againft all mankind. And on this 

diftin&ion, 



NOTES ON VOL, IL i;j 

<Minftion, a killing, in confequence of a 
pfcCc 6f timber or ftone thrown from tho 
top of a houfc into the ftreet is always cited 
in 6ur books as an inftance of homicide, 
whkh may be mifadventurc, manflaughicr, 
ot Murder, according to the circumftanccs 
ef the cafe." 

Page 104. line 14. Our tendernefs fcr life 
makes the Law require fucb Jtrang evidence ef 
the crime, that the proof is extremely nice and 
difficult, &c] 

Lord Chief Juftice Hales, in treating on 
this fubjeft, in Vol. ill of his Hiftorjr of dm 
Pleas of the Crown, p. 634. after taking 
notice that it is the excellency of the trial 
fy jury, that they are triers of the credit of 
the witneffes, as well as of the truth of the 
faft : that it is one thing whether a witncis 
be admiffible to be heard, and another thing 
whether he is to be believed when heard — 
goes on in fpeaking of this crime as follows: 
44 It muft be remembered, that this is an ac- 
cufation eafy to be made and hard to be prov- 
ed* but harder to be defended by tie party et- 

cufed, 
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cufck be be never fo innocent. Arid weoughf . 
to be the more cautious* tarattfc the hsmnijv* 
nefs of the offence many times tranfp*fto& 
the Judge and the Jury with fo much wdig* 
nation, that they are over-haftUy carried X* 
coDvidsia of the perfbn accufed, by the cpn* 
fident teftimony of fometimes falfe and i9«b 
licious witneffes." 

Page 107. line t &/ej. This crime, as 
Sir E dward Coke ebferves, in the 2d Volume 
of his Inftitutes, p. 180, had a punifhmenc 
under Cuch a condition a$ noqtherfejony had 
the like, for the offender was adjudgs4r- 
^ Amittere oculos qyibus virginem concu- 
pivit > amittere etiam tefticulqs qui c&lorenj, 
ftttpri induxeront." 

P4gC 1 <9* Of Mayhem. This crime was* 
by the *ncicpt J^aw of England, punHhe4 
by the rule pf retali#iQtv-*-Thi$ rule wa§ 
agreeable to the Law of the twelve Tables, 
which fays, '* That if ? perfon breaks a limb* 
unleis ktisfa&iQn be given and accepted, the 
Lex Taliwis fhould take place" 

The 
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r Tb* Statu* wMiig to this crime, paflbd 
in the 5th ycv erf fliwy tba Fourth, a 5^ 
p»ake* it felony torn* out Phi tongue, op p** 
m the «W */ #9» '/ ** Mnjefifs JtypB* *f 
malic* prtpenfc.r-hxA the Statute of 2ad and 
23d of Charks the Second, c 1. enafts, that 
any perfon, who, by lying in wait, (hall jff* 
tbo nofe % or cut off or difable any limb or 
member of <i»y futjeSt of his Majefly* with in- 
tent, in fo doing* to maim or disfigure, fhall 
fuffer Death without Benefit of Clergy.' 

< Fagp 124. par, 1. The wordsof Sir Henry 
Speknan, alluded to in this paragraph, are 
as follow : 

" Animadverts autem in quantam ajperi- 
tttgm ex rerum temporuxnque vicilfitudine, 
kx antiqua abripitpr. Quod enkn olim sic 
v»nit denariis, hodk isepe xx folk}, iaao xl, 
*el pfaris eft ; ncc vita homiois interna cha» 
rior, fed abje&ior.^ 

Page igj, par. 3. By the Statuses men* 
tioned in this paragraph, it is made Felon* 

without 
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without Benefit of Clergy, «to fet fire to 
any houfe, barn, or out-houfe, or to any Iiom 
yel, cock, mow, or Hack of corn, ftraw, hay, 
or wood. 9 * This claufe, as is well obferved 
in Principles, of Penal Law* is a ftrong in- 
ftartce of the vague, unfeeling, undiftinguifh- 
ing carcleflhefs with which Penal Laws have 
been compofed, even in the moft poliflied 
times. The penalty fliould, in all cafes, i£ 
pqfiible, bear fomp proportion to the malice 
and mifchief of the offence \ but every idea 
of proportion is obliterated, when the fame 
degree of guilt and punUhment is affigned to 
(he incendiary of a populous town, and to 
the deftroyer of a fmall heap of dried grafs* 

Page 183. line J. To hanijb notorious of- 
fenders front one part of the Kings dominions 
to another is only to Jbiftj not to remove the 
grievance.] In Mr. Smith's Hiftory of New 
York) page 207, there is inferted a copy of a 
paper, which, he fays, had been lately pub-, 
lilhed there, with a view of (hewing the 
mifchievous tendency of the Tranfporution 
Laws* 

The 
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the paper, he fays, was intitfed, The Indepin- 
dent kefleftors, and is as follows : 

cc It is too well known, that, in purfuance 
of divers a£ts of parliament, great numbers 
cf fellows, who have forfeited their lives to 
the public, for the moft atrocious crimes, are 
Annually tranfported from home to thefe. 
plantations. Very furprifing, one would think, 
that thieves, burglars, pickpockets, and cut- 
purfes, and a herd of the moft flagitious ban- 
ditti upon earth, fliould be fent as agreeable 
companions to us ! That the Supreme Legif- 
lature did intend a tranfportation to America* 
for a punilhment of thefe villains, I verily 
believe; but fo great is the miftake, that, con- 
fident I am, they are thereby, on the contrary, 
highly rewarded. For what, in God's name, 
can be more agreeable to a penurious wretch, 
driven, through necefllty, to feek a livelihood 
by breaking of houfes, and robbing upon the 
king's highway, than to be faved from the 
halter, redeemed from the ftench of a gaol* 
and tranfported, palfage free, into a country, 
Where, being unknown, no man can reproach 
Vol. HI. N him 
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him with his crimes ; where labour is high, * 
little of which will maintain him ; and where 
all his expences will be moderate and low. 
There is not- a thief in England, that would 
not rather be tranfported than hanged. Life, , 
in any condition but that of extreme mifciy, 
will be preferred to death. As long, there- 
fore, as there remains this wide door of efcape, 
the number of thieves and robbers at home 
will perpetually multiply, and their depreda- 
tions be inceffantly reiterated. 

" But the a£ts were intended, for the Utter 
peopling the Colonies. And will thieves and 
rtiurderers be conducive to that end ? What 
advantage can we reap from a colony of un- 
reftramable renegadoes ? Will they exalt the 
glory of the crown ? or rather, will not the 
dignity of the mdft illuftrious monarch in the 
world be fullied, by a province of fubjefts fo 
iawlefs, deteftable, and ignominious ? Can 
agriculture be promoted, when the wild boar 
$f the for eft breaks down our hedges and pulls 
up our vines ? Will trade flourilh, or mamj- 
fa&ures be encouraged, where property is 

made 
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made the fpoil of fuch who are too idle to 
Work, and wicked enough to murder and 
ileal ? 

u Befidesi are we not fubje&s of the ikmc 
&ng with the people of England % members 
of the fame bod/ politic, and therefore en- 
titled to equal privileges with them ? If fo, 
how injurious does it feem to free one part of 
the dominions from the plagues of mankind, 
and caft them upon another? Should a law be 
propofed to take the poor of one parifh, and 
billet them upon another, would not all the 
world, but the parifh to be relieyed, exclaim 
Sgainft fuch a projedt, as iniquitous and ab- 
furd ? Should the numberfcfs villains of Lon- 
don and Wefiminfitr be fuffered to efcape 
from their prifons, to range at large and de- 
predate any other part of the kingdom, 
would not every man join with the fuflferers, 
and condemn the meafures as hard and un~ 
reafonablc ? And though the hardfhips upon 
us' are indeed not equal to thofe, yet the mi- 
series that flow from laws, by no means in- 
N 2 tended 
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tended to prejudice us, are too heavy, not t» 
be felt. But the Colonies muji be peopled. 

fC Agreed: And will the tranfportation 
afts • ever have that tendency? No; they 
yrork the contrary way, and counteract their 
own cjefign. We want people, 'tis true, 
but not villains, ready at any time, encou- 
raged by impunity, and habituated, upon the 
flighted occafions, to cut a man's throat, for 
a fmall part of his property. The delights 
of fuch company is a noble inducement, in- 
deed, to the honed poof, to convey them* 
fclves into a ftrange country. Amidft all 
our plenty, they will have enough to exercife 
fftelr virtues, and ftand in no need of the aflb- 
ciation of fuch, as will prey upon their pro- 
perty, and gorge themfelves with the blood 
of the adventurers. They came, over in 
feareh of hapf>inefc * rather than ftarve, will 
live any where, and would be glad to be ex- 
cufed from fo afflicting an antepart of {he 
torments of helL In reality, Sir, thefe very 
laws, though otherwife defigned, have turned 
Qyt in the end, the moft ^ffeftual expedients, 

that 
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that the art of man could havfe contrived, t* 
prevent the fettlement of thefe remote parts 
of the King's dominions. 

<c They have adtually taken away almoft 
'every encouragement to fo laudable a defign. 
I appeal to fads. The body of the EngUJk 
are ftruck with terror at the thought of com- 
ing over to us, not becaufe they have a yaft 
pcean to crofs, or leave behind them their 
friends ; or that the country is new and un- 
cultivated: but from the fhqeking ideas, the 
(nind muft neceffarily form, of the company 
cf inhuman lavages, and the more terrible 
herd of exiled malefa&ors. There are thou- 
fands of honed men, labouring ki Eur ape at 
four pence a day, ftarving in fpite of all their 
efforts, a dead weight to the refpe&ive p*. 
fishes to which they belong \ who, without 
any othtir qualifications than eqmmen fenfe, 
health, and ftrength, might Accumulate eft&ea 
among us, as many have done already. Thefe, 
and not the others, are the men that fhould 
be fent over, for the better peopling tbeplanta- 
N 3 tions. 
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Moris. Great Britain and Ireland^ in their prer 
feht circumftances, arc over- flocked with 
them ; and he who would immortalize him- 
felf, for a lover of mankind, fhould concert a 
fcheme for the tranfportation of the induftri- 
oufly honefb abroad, and the immediate pu r 
niflunent of rogues and plunderers at home. 
The pale-faced, half- clad, meagre, and 
ftarved fkeletons that are feen in every village 
Of thofe kingdoms, call loudly for the pa* 
triors generous aid. The plantations too 
would thank him for his afliftance, in obtain- 
ing the repeal of thofe laws which, though 
Qtherwife intended by the legiflature, have Co 
unhappily proved injurious to his own coun- 
try, and ruinous to us. — It is not long fince 
a bill palled the Commons, for the employ- 
mentof fuch criminals in his Majefty's Docks, 
as - fliould merit the gallows. The delign 
was good. It is confident with found policy, 
that all thofe, who have forfeited their liberty % 
and lives to their country, fliould be com- 
pelled to labour the refidue of their days in 
itsfervice. 
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" But the fcheme was bad, and wifely was 
the l>ill rejefted by the Lords, for this only 
rcafon, That it had a natural tendency to dis- 
credit the King*s Tards : the confequences of 
which muft have been prejudicial to the whole 
tuition. Juft fo ought we to reafon in the 
prefent cafe, and we fhould then foon be 
brought to conclude, that though peopling 
thp colonies, which was the laudable motive 
of legiflature, be expedient to the Publick* 
abrogating the Tranfportation Laws mull be 
equally neceffary." 

-Page 2 1 8. line 1. Was the greateji part 
of the forfeiture to be applied to the profecutor, 
it would in fail aggravate the punijhment of 
fucb delinquent s> &c.J There is an enter- 
taining paflage in Boccalinfs Parnafius ap- 
plicable to this fubjeft — Advertifement 97-^ 
where Apollo fentences Bgtjer tp pay the for- 
feiture of bis recognizance far k^ving wounded 4 
Virtuofo.— * The ftory follows : 

" The laft time his Majefty vifited the 

prifons, Butler y who had been committed for 

:: - N 4 breaking 
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breaking the peace, by wounding a Virtttofo 9 
after he had entered imp a recognizance to 
lime quietly and peaceably, was di (charged, 
and Apollo laughed at the plaintiff for his 
folly, tolling him he deferved no better, who 
jrufted his life upon fuch (lender fecurky •, as 
jf a man did not prefer the pleafure of re- 
venge before the forfeiture of a little money* 

c< But, however, the other day the Attor- 
ney General fummoned Butler's fecurity to 
pay the forfeiture of the recognizance. Blifr 
ler, who thought his Majefty, at the fame 
time he difcharged him out of prifon, had 
pardoned the forfeiture likewife, imraedi? 
ately complained to Apollo of the trouble the 
Attorney put him and his fureties to : but 
his Majefty told him, he had only pardone4 
the crime he committed in wounding one of 
his fubje&s, not the penalty which was for* 
feited, by breaking the peace ; wherefore he 
gave orders, the Poet (hould forthwith pay 
the Virtuofo the fum of two hundred pounds, 
%h$ full penajty of the recognizance. 

«< The 



KOTES ON VOL; II. 1S5 

/ & The Attorney hearing his Majefty's or- 
der, cold him, That the penalty was made 
payable into the -Exchequer, not to the A7r- 
auofo. This cuftom appeared fomething new 
itud out of the way to Apollo* who in a heat 
r^flced the Attorney, what reafon there was 
that die Virtuofa fhould be injured, be 
•wounded^ and another receive the benefit of 
, the money foffeited^ The Attorney replied, 
That wa$ ^fuftom throughput iXYParntfius* 
and moft of the provinces in Europe* and he 
hoped his Majefty would not alter the pre-; 
cedent, 

" Apollo being very angry to hear this,' 
laid, That princes, jQught rather to prevent 
crimes by iofliding feyere pumfhenents upon 
offenders, than encourage them by fuch flight 
penalties, and by making merchandize of their 
fubjpdts blood •, and therefore ordered hiip to 
take care that Butler fhould pay the monies 
forthwith to the Virtuofo, and not into th? 
Exchequer ; for there was all the reafon in the 
world, that he fhould receive the advantage 
of nhe money, who had been prejudiced by 

the 
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the wounds. It is almoft incredible tot think* 
what uncafinefs Butler Jhewed in telling out 
the money, his paffion made him make two** 
ty miftakes; and at laft he broke out into 
this expreflion, Nothing troubles me, but 
that the Virtue/* fhould have this money. By 
which all people perceived his Majefty's in- 
finite wifdom, and that nothing fo much allayed 
tbepleafure of revenge* even in tbofe who were 
the moft paffionate, as the vexation of doing an 
enemy good? 

Page 239. chap. 7. The crime of Adultery 
was among the Saxons punijhed by a fine called 
LecberwiteJ] — In Domefday Book it is faid, 
" Quod adulterium faciens* 8 s, 4 d. emenda- 
hit homo, fc? fctmina tmtundem : Rex baheat 
bominem adult erum^ Arcbiepifcopus faminam" 

The criminality of Adultery, as is well ob- 
ferved by the learned Author of a treatife en- 
titled, Sketches oftbeHiftory of Man, c< depends 
in fome meafure on the nature of the matri- 
monial engagement. Where wives are pur- 

chafed 
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chafed "and polygamy indulged, Adultery can 
foarce be called a crime in the hufband ; and 
where there, are a plurality of wives, found 
fenfe makes it but a venial crime in any one 
of them. — In China, and the neighbouring 
kingdom of Laos, the adultrefs was fold for 
a flave.— Ajnong the Negroes this crime is 
{lightly punifhed. — But in many countries 
where polygamy prevails, the punifliment for 
female adultery is very fevere. It is indeed 
more or lefs fevere, in proportion as the men 
are more or lefs prone to revenge/' 

: u The Chinefe are a mild people, and depend 
more on locks and bars for preventing Adultery, 
than on fe verity •, the punifhment being only to 
fell an adulterefs for a flave. The fame law 
obtains in the kingdom of Laos, bordering 
upon China. An adultrefs among the ancient 
Egyptians was punifhed with the.lofs of her 
nofe. In ancient Greece^ a pecuniary penalty 
was inflifted on an adulterer *. An adulte- 
jefs was probably punilhed more fevcrcly. 

* Cdyfley, Book viii. 1. 348, 

Among 
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Among the Negroes, who have very little de- 
licacy, Adultery is but (lightly puniftied* 
except in the kingdom of Benin. There an 
adulterefs, after a fevere whipping, is banilh- 
td; and the adulterer forfeits Jiis goods, 
which are beftowed on the injured hufband. 
Among the ancient Germany a grave and 
virtuous people, Adultery was extremely rare. 
An 'adulterefs was deprived of her hair, ex- 
pelled from her hufband's houfe, and whipped 
through the village -f-. In Japan, where the 
people are remarkably fierce, female Adul- 
tery is always puniftied with death. In Ton- 
quiti* a woman guilty of Adultery is thrown 
to an elephant to be deftroyed. By the Law 
of Mofes, an adulterefs is puniftied with 
death, as alfo the adulterer %. Margaret of 
Burgundy, Queen to Lewis Rutin, King of 
Trance, was hanged for Adultery* and her 
lovers were flea'd alive/* 

"Such were the favage manners of thofc 
times. There is an old law in Wales* That 

f Tacitus, dc moribus Germanorum, cap. 19. 
J Leviticus, zx. 10. 

l for 
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for defiling the Prince's bed* the offender 
muft pay a rod of pure gold ? of the thick- 
nefs of the finger of a ploughman, who 
has ploughed nine years, and in length 
from the ground to the prince's mouth when 
fitting." 

The fame Author treating of Polygamy 
tc obferves, that Cicero and many other Authors 
arc of opinion, that women were in ancient 
times ufcd to a promifcuous commerce with 
the men. — Cafar fays, that among the Britons 
it was ufual for brothers, or other near rela- 
tions to ufe their wives promifcuoufly, and 
for each man to maintain the children that 
were produced by his own wife. — But this 
cuftom did in effeft put all women on the 
footing of proftitutes ; befides that this pro- 
mifcuous commerce among the fexes had, as 
it has at prefent among nations where poly- 
gamy prevails, the certain effeft of prevent- 
ing population." The Author gives many 
cogent arguments againft a promifcuous ufe 
of women, and alfo againft Polygamy : and has 

well 
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well obferved, u that Polygamy was intfodtitrcdl 
in favage timts, when it was cuftomary to 
purchafe wives, who were then confidered 
merely as flayes, and were a&ually employed* 
in general, in the fervik offices of the family ■; 
In moft civilized nations, however, one man 
is confined to one wife, and one woman to 
one hufband ; arid this feems, from the equa* 
lity of males and females, to be pointed out 
by Nature, as well as the Holy Scripture." 

Page 250. parag. 2. Montejquieu tells us, 
that it was formerly the cuftom in France, to 
cut off the ears ot flit the hofe of the de- 
ferter ; and fays, it was abfurd to relinquifh 
this pra&icc for the punifhment of death. 
Soldiers are habituated to the contempt of 
death and the dread of fhame ; fo that the 
terrors of the penalty were diminished, while 
they were intended to be increafed. UEfprit 
desLoix, L vi. c. 12. 

Diodorus Siculus> in his 12th book, chapter 
12, fays, that Cbarondas, the Lawgiver of the 

Tburians, 
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fburians* ena&ed* that deferters ihould fit 
three days in the market-place, clothed in 
female drefles ; and he fays, that this law 
excelled the provifions of other Lawgivers 
on the fame fubjeft, bQth in humanity and 
Wifdom. 
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VOLUME III* 

APPfiMD IX* 

PAGE 30. Par. 2* The words of Grfc 
tins in the original are : 

" Succeflio ab inteftatd qu* dicittfr* 
fofito dominio remota omni lege civili, eat 
conje&ura voluntatis naturalem habet origi- 
hem. Nam quia dominio ea vis erat* ut do*: 
mini voluntatc transferri in alium poller* 
etiam mortis caufa ac retenta poflfeffione, fi 
quis voluntatis fuse nullam edidiflet tcftatio- 
Hem, cum tamen credibite non eflet ejus eum 
mentis fuiffe, ut poft moftem fuam bona 
occupanti cederunt* fequebaturut ejus efle 

Vol. III. O—T Mna 
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bona intelligerentur, cujus eaefle voluifle de* 
ibnftum -maxime erat probabile. Creditor 
autem in dubio id quifque voluifle, quod 
xquiffimum atque honeftiflimum eft," - 

Page 34. par. 2. By which, as Puffen- 
dorf juftly obferves y is to be underjlood, not only 
afufficiency to preferue life, or a bare exiftence, 
but fucb a Jhare as may help to qualify the 
child for fociety, and render him fit for the 
purpofes of civil life.] Puffendorfs words are : 

.. " Sub nomine alimentorum veniunt, non 
folum, quae ad naturalem vitam confer- 
vandarrr funt necefTaria, fed quae homi- 
nem ad focialem vitam & civilem rcddunt 
idoneum." 

Page 43:. par. 1. The Prefident DeGouet f 
Author of the Origin of Laws, obferves, 
" That it was not neceflary that the co? 
venants, or conditions, on which the Law? 
; in the firft ages were founded, fhould be ex r 
prefc. It was fufficient, he fays, that they 
.were in many cafes tacitly underftood. Such 

were* 
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were, for example, fays he, The rule not to 
injure each other : — That of being faithful to 
our engagements: — Not to rob another of 
his lawful poffeffions : — That the fon jhould, 
be heir to his father ', &c— There was no need, 
he continues, of any particular folemnities in 
eftablifhing fuch rules and maxims as thefe : 
they derive their origin from thofe fentiments 
of equity and juftice, which God has engraveii 
on the hearts of all men. They are taught 
us by that internal light, which enables us to 
diftinguifli between right and wrong; dic- 
tated b^ that voice of Nature, which will 
make itfelf be heard, or will alarm the foul 
with tormenting remorfe, as often as its dic- 
tates are jlifobcyed," 

Page 49, and 50. Cicero, in his ora- 
tion for Sextus Rofcius, when Ennius ar- 
gued, that the father of Rofcius intended to 
difinherit him, very properly replies, — " That 
it was the bufinefs of the accujer, to expofe all 
the failings and vices of the fon, which could 
fncenfe a parent fo far, as to induce him to do 
fucb violence to Nature, to caft away all that 
O— T 2 affiffim 
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fiffeftion which is innate in the mindy and in 
jkrt to forget tlm kc was efafker" 

Cicero's words arc,—" Id crat cert; accufa* 
toris officium pmni& vifia atque peccata filii 9 
Cjuibus inccnfus parens potuerit animum in- 
ducere, ut naturam ipfam vinceret, ut amo- 
rem ilium penicus infitum ejecerit -, ut deni- 
quc patrcrp fe efle oblivifceretur." 

Our Law is fo favourable to the rights of 
blood, that if a man leaves by will to his fon 
^n eftate which would have defcended to him 
?s ht ir, fuppofing the father to have made r\Q 
will, the rights and confequences of the fon's 
fucceflion are thofe of one claiming as heir by 
dcfcent, and not by deyife : becaufe greater 
regard ought to be paid to the difpofitjon of 
N*tW* (bap to the greation of Law. 
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It will not be amifs here, to give a few, out 
of many good extrads which might be made 
on the fubjedt of this Efiay, from the Code of 
J-aws publiftied by the Emprefc of RuJJia. 

CHAP. VIII. 

" ART. 94* It were unjufttoinflift the fame pu~ 
nifhment upon the highway-robber, as upon him 
who both robs and affaffinates. For the public fe~ 
curity therefore, it is evidently neceffary to make 
fame difference in the punUhment prefcribed for 
jhefe feveral crimes. 

c < Art. 95. There is a country, where thieves 
do not commit murder : the reafon is, becaufe while 
thieves are there left to hope for tranfportacion to' the 
Colonies, murderers are excluded from that hope, 

" Art. 96. Good laws adopt the juft medium* 
They do not in all cafes impofe pecuniary mulds, 
por do they in all Cafes inflid corporal punifhments. 
All puntfbmtpts whatever, that mutilate or disfigure 
{he Jntman frame, ought to be aboltfhed. 

CHAP. X. Qjjest. 5. 

€C How to proportion punifcments to the great? 
j*fs of crimes* 

<c Art. 205. The end propofed in the inftitution 
qC punishments, cannot be to torment a being 

Whom 
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whom God has endued with feelings* The objed 
of punifhments is to prevent the guilty in future 
from doing injury to fociety, and to deter their fel- 
low-citizens and countrymen from committing the 
like offences : and fuch punifhments, accordingly, 
ought to be applied, as, being proportioned to the 
crimes, may make the moft lively and durable im- 
predion upon men's minds, at the fame time that 
they are attended with the leaft appearance of cruel- 
ty to the body of the criminal. 

€< Art. 206. Who does not tremble with horror 
at feeing in hiftory fo many barbarous and ufelefs 
tortures, invented and employed in cool blood, by 
men who call themfelves §ages ? Who does not fee} 
his inmoft foul agonized at the fight of thofe thot| 9 
fands of unfortunate wretches who have fuffered, 
and are daily fuffering them; accufed of crimes 
often improbable (not to fay impoffible) ; often 
merely fuggefted by ignorance, and fometimes by 
fuperftition ? Who is there, I fay, that can ftead^ 
faftly and unpitying, behold men, racked and torn 
to pieces by men, their brethren, and that too with 
horrid pomp and parade ? Ttjofe countries, and 
thofe times in which the moft cruel punifhments 
were inflided, are thofe in which we have feen the 
moft atrocious enormities perpetrated in die moflf 
daring manner. 

* Art^ 
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" Art. 207* For a punifliment to produce the 
defired effeft, it is enough that the evil which it oc- 
casions exceed the fancied advantage refulting from 
die crime ; at the fame time taking into the account 
I of fuch evil, preponderating the good, the certainty 
of the punifliment, and the lofs of thofe advantages 
which the crime might be fuppofed to produce. 
All fuch feverity as exceeds thefe limits, is ufeleft, 
and confequently tyrannical* . 

" Quest, 6. Art. 209. Whether punifliment 
by Death is of utility, and neceflary for the fecurity 
and good order of a ftate ? 

€< Art. 210. Experience demonftrates, that the 
frequent repetition of capital punifliments hath never 
yet made men better. If therefore I can (hew that 
in the ordinary JiaU of Society y the death of a citizen 
is neither ufeful nor neceflary, I (hall have pleaded 
the caufe of humanity with fuccefs. I faid, " in 
the ordinary State?* for the death of a citizen may 
be neceflary in one particular cafe j I mean when, 
though deprived of liberty, he hath ftill means and 
power left to difturb the national repofe ; a cafe 
which can never happen, except when a people lofes 
or recovers it's liberty, or in times pf anarchy 
when diforder and confufion ufurp the place of 
laws. But while thofe laws bear quiet and peaceful 
ijyajr, and under a form of government approved by 
a the 
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the uftited v6ice of the nation ; in a State defended 
agatnft enemies from without* fuftained by the firm 
bafts of power and general fanftron from within,, 
and where authority is lodged in the hand* of the 
Sovereign: In fueh a Sate there can be no ne- 
ceffity for taking away the life of a citizen. The 
twenty years reign of the Emprefs Elizabeth gavd 
the fathers of the people a more excellent pattern* 
than that of all the pomps of war* victory, and deva- 
luation, held forth by the moft glorious conquerors* 

" Art. 226. If two crimes, unequally hurtful 
to Society, receive an equal punifliment* this une- 
qual diftribution of penalty will produce that ftrange? 
contradiction* little attended to 9 though very fre- 
quently obvious ; ' That the laws will have occa- 
sion to punifli crimes, which they themfelves havef 
countenanced/ 

" Art, 227. If the fame punifliment be affigned 
for him who kills a brute animal, as for him who 
kills a man, or forges a writing of great import- 
ance, there will foon be no difference or diftin&iori 
. jnade between thefe crimes, by carelefs and profli- 
gate men." 
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of the Law of Nature, p. 77 to 82. 

VIL Rights of Nature. — Definitions of the 
word right by Grotius and Puffendorf. 

—Right 
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—Right of felf-defence. — Defcrip* 

tion of this right in Cicero's Oration 

for Milo. — Obfervations as to this 

right, p. 83 to 87. 

Of Property.— Right is in the firft 
occupant — ilhiftrated by Cicero. — 
Whether property derivative ? and of 
the derivative right of children to pa- 
trimonial poffeffions, and arguments on 
that fubjeft, p. 8 7 to 90. 

Men, even in a ftate of Nature^ ac- 
knowledge the rights which children 
have of Juccejfioru — Natural rights as 
extenfive as natural wants. — Modes of 
fuccefllon of civil inftitution, but the 
right of fuccefiion a right of nature. 
Without a witti the prefumption of 
natural affettion gives a title to the 
«hild.— Qu, Whether the right of 
jnaking a will is a right of nature f 

p. 90 to 102. 

Opinions of Puffendorf and Grotius, 

upon the queftion, whether the tefta- 

r U 3 mentary 
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mentary right extends to difinheritlng 
children — groundedonreafon--Anyih- 
rafion of the rights of Nature, or 
offence againft the Law of Nature 
, punifhable. — By whom and in what 
manner, p. 102 to 115. 

VIII. In a ftate of Nature, few eccauons for 
refcntmcBt.— Thefe occafioM increaf- 
ed by the refinements of fociety.— 
Bounds of revenge determined by the 

difpofition of the perfon injured, 

p. 115 to 118, 

The firft probable caufes of conten- 
tion in a ftate of Nature— in civil fo- 
ciety. Exception in Lacedamon. — 

Laws formed to counteract the effect 
of the felfifh affeaions.—yw/w^ for 
preference with «>*««», probably the 
firft inftance of felfifh affeftion.— An 
apparent miftake of the author of 
L'Efprit. The advantages of fuperior 
Utfats. The inureft of eaery man to 
keM p. M to 133- 

J IX. Of 
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.Chap. . , 

JPC, Of the origin of jurifdiftion.-~Wli\TLtc- 
nance of parental authority.— The 
. ^ neceffity of jurifdi&ion from the fluc- 
tuating date of the mind of. man — 
Patriarchal government inadequate to 
the purpoffe of controuling numbers. 
. The frequency of conteft at laft the 
fource of jurifdi&ion,. p. 133 to 139. 

X. Progrefe of jurifdi&ion. — To remedy 
the evils arifing from private revenge, 
application was made to men of dif- 
tinguiflicd probity. — The Law of 
courfe ex f oft fafio. Decifions vague* 
arbitrary and inconfiftent, from partia- 
lity, or ignorance. Mankind, em- 
barrafled by fuch determinations, re- 
duced to the neceffity of framing 
certain eftablifhed rules, the execution 
of which, they delegate to a chief ma- 
gistrate.— Hence civil ftf/»ptf#-imper- 
fcft, however, where the difcretionaty 
power- devolves on the magijtr ate. — 
A tegrflative body appointed to reme- 

: - . . . U 4 <*y 
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dy this inconvenience. — The union of 
the judicial and executive powers, 
being detrimental, fuggefted the idea 
of feparating them, and at. laft pro- 
duced the three difiinR powers, of 
making, expounding, and carrying the 
Laws into execution. The abufe of 
thefe powers, prevented by the inven- 
tion of juries, p. 139 to 150, 

XL The ufe of juries. — Their antiquity.— 
Similar to the judices among the Ro- 
mans, and the Aixar«i among the 
Athenians.— Spelman and Braffon fay 
they were inftituted in the room of 
duel and ordeal. Imperfe&ion arifing 
from the ignorance or obftinacy of 
jurymen, p. 150 to 155. 

How far juries are to determine 
upon the Law as well as the Fad. — 
The queftion confined to criminal mat- 
ters, not only the fail, but the mo- 
tive to be confidered.— Lord C. J. 

Halef* 
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Hales** opinion, that thef determination 

is in the jury, qjjifted by the judge. — 
J. Blackftoneovi the fame fubjeft. — Rea- 
fons why the decifion fhould be in 
the jury, with the advice and aflift- 
ance of the judge. Remedy in cafe of 
injurious determination of the jury, 

p. 155 to 166. 

XII. Origin of the divifion of courts. The 

boundaries of civil and criminal jurif- 
di&ion. — Ecclefiaftical courts — Court 
of admiralty, the court of equity, and 
other fubordinate courts, 

p. 16610172. 

XIII. Antiquity and jurifdi&ion of the court 

of King's Bench. — The courts of 
Common Pleas and Exchequer have 
arifen out of it.— Extent and limita- 
tions of jurifdi&ion of the court of 
King's Bench. — It is confidered as the 
cujtos morum of the fubje&s; deter- 
mines both jn civil and criminal cafes, 

p. 172 to 177, 
Booi; 
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Ciup. 
I. ttotie/s diftin&ion between a crime 
and a fin fallacious.— Cicero diftin- 
guiflies between crimen et delictum. 
The Greeks more precife than the Ro- 
mans in their diftindtions. Definition 
of crime, illuftrated by inftance. — Mo- 
derate penalties & priori tend to the 
practice of moral duties, 

p. i77toi88. 

Sict. II. The paffions 9 the fource 
of crimes. — The difparity amongft 
mankind eftabliflied by policy con- 
fidered by fome as injurious, and tends 
to inftigate to the commiffion of crimes 
which may therefore be prefumed to 
originate from a defeft in civil inftitu*. 
tions? p. 188 to 195. 

Sect. HI. Qf the degrees of crimes, 
as ranked by Puffenderf, by Monte- 
Jquicu, by the decalogue. Refined di- 

ftin&ions 
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ftjogioni unwocUaiy, where there is 
HO dijertituary power, 

p. 195.10 200. 
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Ii; Punifimt, as defined by Oo/hw, $*.'- 
<fr», and Puffendorf. Antectdtnt crime 
the. eflencc. of pwniflunent.— Objec- 
#o* to J^Wtf's opinion on the fubjed, 

p. aoo to 203. 

Sect. 11- The quality and propor- 
tion of punWbment depending upon 
the degree of ( injury done to the 
public, inftahced in the cafe of a riot, 

1 <?pinipn. of Mpntefyiieib 

' p. 203 to 209. 

Ssct. III. Different ends of pu- 
rifliment— for amendment, for ex- 
ample—retribution to the injured— 
Ends Qf punifliment as conBdered by 
Grotius and Pufendprf.—\ts intention 
n.ot to gratify revenge, but to benefit 
(beiety, - p. -2 10 to 219. 

M.Crj, 



SUMMARY OF- \ 

Chap. 

Ill, Criminal laws, the moft important con* 
ccrn of legiflation — remarked by 
MontefquieUy p. 220 to 221. 

I 
Sect. II. The ends of criminal ' 

Laws. — The wifdom of legiflature 
concerned rather to prevent than pu- 
nilh crimes. — The chief obje&s, to 
reform the delinquent > to adapt punifh- 
tnents, to redrefs injuries^ to procure 
fatisfaSion to the fiat e for the violation 
of its Laws. The tendency of our ' 

criminal Laws, p. 221 to 224. 

Our criminal Laws difproportioned 
to the offence. — Two queftions occur, 
ift, Whether the magiftrate has a right 
to inflid death? 2dly, Admitting 
fuch a right*, whether there is a neceffity 
for exercifing it ? p. 234 to 226. 

IV. Right of the magiftrate cfcrived from 
the people.— Puffendorfs opinion ra- 
ther 
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ther fpecious than fatisfa&ory. The 
right of inflicting death incommunica- 
ble from the people to the magiftrate— 
exception in cafe of murder. Senti- 
ment of Cicero — Lord Hales on re* 
taliation y p. 226 to 242. 

V. The neceflity of infli&ing capital pu- 
nifhments difcuffed and controverted 
— illuftration of the fubjeft by in- 
ftances from cuftoms amongft Indians 
and Germans. — SacriRccof Heretics-ca- 
pital punifhments againft the Law eff 
Nature, againft reafon, p. 242 to 248. 

Sbct» II. Capital punilhment with 
us inexpedient and inhuman. — The bulk 
of the people conducted by caprice, 
pertinacity, and ignorance, 

p. 248 to 250. 

Sect. III. The abfurdity of an 
implicit regard to the old maxim of 
nolumus leges Anglia mutari. — The ef- 

fed 
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(Shap. 

ftft <tf ;£>**?* tfcirtmjtitoct tlpon the 
bcft injtimitm. The fevtsrityof in- 
fii&ifig lipfr*/ ptaffifajnent, unequal 
afldifldtfcriminate, ffc 24610254. 

Sict. IV. Authorities on the fob* 
jeft. — Lord //*/« feems to admit the 
neciffity of capital punifbmerit. His 
opinion borrowed from Comrruvias* 
which k imondufeoe~*Plat* differs — 
Againft the 7*0^ an ^ Romm Laws 
to inflict death in cafes of theft. Il- 
lustration from CmHv^ from Grotius y 
from Diodorus, from guirtilian. Too 
great fevtrity found ineffe£lual> as in 
the cafe oidiffeftion in cafes of murder. 
The opinions of Gtetius wndrPuge** 
r ... ., r Jtof, as to the infli&ian of death cal- 
culated for rfwr iw* meridian* inade- 
quate; to our conftitution, 

p. 254 to 266. 

VL ©f the caufes which have produced 
jtverity of punHhsnenft-^fititti Mon* 

tefquicu* 
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> > ~Ufi§ui**i from P&/**s republic where 
. i.. juftke is argued la be that which is 
, for the intirtf of thefuperier. The 
Wttreft.of the rukis, and the effe& of 
paffim ih the legiflature, have contri- 
buted to feverity in puniftiments, 

p. a66 to 274; 

Sect. II. Effefts of paffion in le- 
giflature. Motives to delinquency to 
be confidered in the exadion of pu- 
hiflunent.— Sanguinary Laws have a 
tendency to add defperation to depra- 
viiy % p. 274 to 277. 

Sect. L Examination of our Crimi- 
nal Laws according to Montefyuieu* 
from their relation to the principles of 
our government — the nature of our 
climate, and the morals* maimers* and 
religion, of our people, and alfo to 
population, p. 277 to 278. 

* * Sict. II. Of criminal Laws, rela- 

tire to the principles of <*r government 

6 —M$. 
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—-Moderate governments maintained 
by a milder fyftem than what obtains in 
despotic countries. — Illuftrattons from 
the Athenian and Chinefe hiftory. The 
mildnefs of Solon's fyftem.— Ufurpa- 
tion fupported by feverity, as in the 
inftance of the tyrant Pyfiftratus. 

p. 278 to 281. 

Capital punifhment oppofed by So- 
crates. In the Roman government, 
their Laws became fangumary Only 
when their liberty expired, proved 
from Montefquieu* Livy, and Gordon's 
difcourfes upon Tacitus. 

p. 283 to 288. 

In this kingdom, the Lws mojlfe- 
vere under the moft arbitrary mo- 
narchs.— Feudal fyftem.— The rigo- 
rous inftitutions of Hen. VII. 

p. 288 to 291. 

I Q^ How to reconcile the rigour of 
our prefent Laws, and particularly 

thofe 
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thofc fincc the Revolution with our 
prefent liberty. — Punifhmcnts milder 
even in RuJJta y p. 278 to 296. 

Sect. III. The efFeft of climate* 
as remarked by Montefquieu* The 
vices of our climate, melancholy and 
fuicide. The terror of death lefs in 
proportion as the tadium vita ope- 
rates, p. 296 to 298* 

VIII. Of Laws with reference to morals.— 
The influence of legiflation, 

p. 298 to 299* 

Sect. IL Laws contribute to form 
the morals, to give a bias to the mind, 
to ennoble the fentiments, to create 
independence. — Where the Laws de- 
generate from the principles of li- 
berty, the contrary effedts are evident, 

p. 299 to 30 w 

Sect. III. Laws fhould be accom- 
modated to the fluctuating date of mo- 
Vol. III. X rals. 
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rals. As the public morals are de- 
praved, the legislature fhould proceed 
with proportional rigour. In this cafe, 
even capital punifhment is ineffectual 
from the (fight impreffiod of terror 
at execution. 

In die Papal dominions, where pu- 
aiihments are indifcriminate f robberies 
and murders are frequent— mTufcattf 
fildom. In the latter, death is only in- 
Aided in cafes of trtafon and murder^ 

p. 301 to 305* 

Sect. IV. Application of thefere* 
fleftions to England.-— Virtues of the 
prefent age.— EfFed of commerce on 
the public morals. — The paradox of 
fetf-hve and foetal examined. — The 
character c£ the prefent and formed 
ages contrafted. — Morality feemingra^ 
ther to improve than decline amongft 
usj there appears the left neceflity for 
a rigorous fyftem of Laws. — The mo- 
5 nfr 
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Chap. 

rah of the people corrupted by rigo- 
rous extremes, p* 305 to 3 1 3. 

|X. Of Laws with reference to manners. 
The liberty of our political conftitu* 
tion has a bad effett on manners. In 
this refpedfc the fevere fyftem of our 
criminal Laws obftru&s improvement. 
—The effWt of ftame operates on 
the common people, but countera&ed 
by cruel and infamous pumfhments. 
—Difference in the obje&s of fhame 
between the gentleman and the pea/ant. 
Inattention to the morals of the vulgar 
inegcufable, p. 313 to 323. 

Sect. II. The power of the Laws 
on the manners of the people. — Com* 
parifop of Spartan and European feel- 
ings, in a particular inftancc. Hence 
the dedu&ion, that public manners 
are in a great degree regulated by le- 
gifiative policy. — Observation from 
the principles of penal Law, tjiat jbame 
follow tie finger of tie Law. — To 
X a many, 
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many, labour more the objett of tfi^ 

ror than death, p. 323 to 327. 

X. Of Laws, as relative to religion. The 

principles of the Christian Religion, 
diametrically^^ to the fpirit-of 
our Criminal Laws, in many cafes in- 
discriminate and difproportionate to 
the different degrees sf offence. 
. p. 32710331, 

XI. Of Laws, with reference to the number 

of inhabitants, which is fuppofedto be 
of late years much dimtnijhed in this 
country.— In this cafe, fanguinary 
Laws' increafe the evil, and reduce the 
ftrength of fociety by leflening its 
"' numbers, p. 331 10334. 

XII. Of th€ disproportion of criminal Laws, 
the fource of abundant mifchief, 

P. 3?4t0 335- 

Sect. I. Disproportion- between 

* public znd private crimes. The opinion 

of Lord Karnes with refpeQ; to the in* 

morality 
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morality ef an a&icn, and its bad ten* 

dency confidcred, p. 335 to 338. 

'»•'. . .... _ 

To provide for the lading peace of 
fociety, we muft regard private of- 
fences which are the fourcest>f pub- 
lic crimes. — Moral men make loyal 
citizens.— -Moral principles; fhould 
therefore beftrongly enforced.— The 
legiflature fhould aft by the people at 
parents do by their children, impro- 
ving their morals, and making them 
rather afraid of the offence th?n of the 
punifhmenf, p. 338 to 340. 

Obfervation of Lord Lyttelton* 
that the country is moft happy where 
there is moft virtue. Thdfe Laws 
are therefore beft which promote mp* 
ral virtue, p. 340 to 342. 

To punifh public crimes /evenly, 

is, in part, the reafon why civil wars 

have been frequent here, becaufe the 

X 3 Laws 
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Laws are armed againft the powers* 
but not againft the principle $f rebel- 
lion, which is generally carried on by 
abandoned men, who feek to better 
their fortunes in the general devalua- 
tion, p. 342 to 343. 

the fubtile diflinftions between po- 
litical and moral delinquencies offen- 
five to common fenfo— Obfervations 
thereon, p. 343 to 345* 

Difproportion of criminal Laws 
between one private crime and 
another. — Inftances from our Laws 
where the inequality of punifliment is 
very glaring, p. 345 t0 347^ 
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Chap. 

I, Of the different crimes by the Law 
of England. —i ft. High Trdafon, how 
defcribed by ftat. Ed. 3.— which is 
the leading ftat. — Treafons by later 
ftatutes, p. 1 to 5. 

Reflexions on ftat. Ed. 3. and the 
ancient Law relating to High Trea* 
fon, p. 5 to 7. 

Judgment in High Treafon, and 
refle&ions thereon, p. 8 to 1*4. 

Of the Laws of other countries 

ancient and modern in cafes of High 

Treafon.— - viz* Egyptian, Jewifa 

X 4 j$tbenian t 
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Chap. 

. Athenian, Roma** Per/tan, Chtntf&v— 
Laws of Scotland* the Anglo-Saxons, 
what was High Treafon by the com- 
mon Law of England.— Reflections on 
fey^ral ftatutes of treafon fipce thtf 
of 25 Ed. 3. p, 15 to 37* 

Of ftrfeitiire in High Treafon,— 
Reflexions thereon, p. 38 to 45. 

v Of Petty Treafon, as defcribecj in 

fta^ 25 Ed. 3.— Reflexions thereon ; 
parricide, thp mo(^ aggravate*} fpecies 
of Petty Treafon — Laws relating 
thereto in Rome* Egypt } Jud*4* China* 
and Scotland* p. 45 to 49* 

Ju^gm^nt \\\ Petty Treafop. For- 
feiture in Petty Treafon. Reflections 
t&ereon, p. 49 to 52, 

lit Of Felonies^Impropricty «f con* 
founding crimes of diftinft fpecies 
under one genus. — public and private 
felonies enumerate^, p. 53 to 58. 

oc 
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Chap. 
JV. Of Murder— may be committed upon 
pne*s felf or another.— i ft, Self-mur- 
der. — Reflexions thereon, 

p. 59 t0 <>*• 

Forfeiture in feh de fe, attended 
with a cruelty and injuftice to indi- 
viduals, without tending to any pub- 
lic benefit, p. 6$ to 64. 

V. Of the murder of another. — Judgment 

thereon. — Of the Laws of other coun- 
tries, ancient and modern, in cafe of 
murder, — viz. Egyptian^ Athenian* 
Roman j Jewi/h, Per/ran, Cbinefe* Scotch* 
Saxon^ Danijhy p. 65 to 7$, 

Refle&ions on the judgment in cafe 
of murder.— Forfeiture ip murder. — ? 
Refle&ions thereon, p. 78 to 83, 

VI, Of man-flaughter. — Reflcftions On the^ 

pra&ice of duelling.— Law of* Scot-? 
land thereon j p. 84 to 87, 

Of the judgment in man Qaughter, 
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Chap. 

— Refle&ions thereon.— Of forfeiture 
in Aian-daughter, p. 88 to 91. 

VIL Of chance-medley.— Judgment there- 
on.— Refle&ions on the rigour and 
ifyufcice of forfeiture i« cjiaace-roed- 
Jey, p. 9 2 «> 95- 

VIII. Of homicide by neceffity— either ex- 
cufatye or joftifiable— both defined 
with refle&ion*— Judgment and for- 
feiture in fe def4nde*do : —thc fame as in 
chance-medley, <m4 liable tp the fame 
exception p. 95 t0 9 8 * 

IX- Different fpecies of crimes cqnftituting 
private felonies againft the body of the 
fubge& enumerated. 

ift f Sodomy.- -The puniihment of it 
by the laws of other tenantries, viz. 

the Grecian* Romath ?«*#, * nd thofe 
of France, and &w&*dUintroduced 
by the Lombards. Punifhmcnt of it 
in ancipnt times> in this realm, ad- 
judged 
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Chap. 

judged felony by 25 H. $.— Reflec- 
tions on that ftat. 

adly, i2^f.— Punifhment of it by 
the Laws of Egypt, Athens* Rome* 
JucLea, and Scotland. — The ftatutes of 
Wefim. 2. Weftm. 3. Ed. 1. c. 13. 
tVeJlm. a. c. 34. and 18 Elix. con* 
fidered.— Reflexions on the crime. 

3<Jly, Forcible marriage or defilement 
of women. Reflections on the ftatutes 
3 H. 7. c. 2. and 39 Etiz. c, 9. 

4thly, Polygamy— ran offence creat- 
ed by the ftat. of Ja. 1.— Reflexions 
thereon, as tolerated or prohibited in 
other countries, viz. Greece, Sparta, 
Athens, Rome, JucLea, and Scotland* 
as alfo among the ancient Britqns* 

5thly, M?y/vm*— RefleXionaoothp 
ftatutes relating thereto, being 5 //. 4. 
c. 5. and 22 and 23 Car. 2. c 1. 

p. 99 to 121. 

X, Dif- 



• SUMMARY OF 
Chap. /" 

X Different fpecies of crimes conftituting> 
Private felonies againfi the good* of the 
fubjeft enumerated, viz. i. Simple lar- 
ceny. — t. Mixt larceny. — 3. Piracy*—* 
Simple larceny of two forts, grand and 
petit larceny-bothdefihed, with reflec- 
tions thereon, p. 122 to 124, 

Remarks on the Laws of Egypt y 
Athens, Rome* Judaa % China, Scot- 
land, 'and the ancient Laws of this 
kingdom in theft, with the variations 
of the punifhment thereof at different 
periods — and obfervations on the fc- 
verity of the prefent pun^hment, 
which contributes rather to multiply 
, than leffen the number of offenders. 
-. — A more mild and juft fyftem pro- 
pofed, which 'tis prefumecj would 
operate more effeftually than the pre- 
fent, to the prevention of this of- 
feree.—— Mused or complicated lar^ 
(eny y ztidpiracy, defined, with remarks,, 

p. 125 to 148. 

XI. Private 
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Xk ., Private felonies againft the dwelling, &c. 
\, in burglary and orfon.r^Sututts relat- 
ing to burglary dated, viz. 18 Eliz*— 
5 and 6 £</. 6. — 3 and 4 TV. and jl£ 
and ia ^ra.— Statutes relating 10 ar* 
fonry*— 23 H. 8. — 43 ESz. — 22 and 
23 Car. 2. 9 G**. 1- 22* made perpe- 
tual by 3 1 Geo. 2. c. 42. p. 149 to 160. 

XII. Reflexions on the multiplicity of ca- 
pital offences, and the indifcriminate 
rigour in the puniftiment thereof, 
which tends to make offenders deipe- 
fate.— That the neceflity, if any, of 
putting criminals to death in fuch a 
variety of irtftances, arifes from an 
original defett in our criminal code.— 
Progrefs of punilhmeht, 

p. iCt to 172. 
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L Of fuberJimt* ^f»W— djfpcdportion 
of puni&mcnt thereof— dificrcnt de- 
grees of crimes of the feme genus 
Jheuld be puniihed with different de- 
grees of the fame kind of punilhment. 
— »An equality of punilhment for 
different crimes or different lpecies of 
crimes of the fame genus, contradi&s 
the principles of diftributive juftice. 
Law, in petty larcmytoq rigprous.— 
Whipping* imprifentmt, and tranfpor- 
tation very impolitic puniflunents. — 
Reflexions on the bad effe&s of each, 

p. 173*0185. 

II. Perjury defined. — Our Law regards 
not the immorality of the crime, for 
'tis not the falfe oath alone that con* 
ftitutes the crime, but the falfe oath 

taken 
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taken before one who has authority to 
adminifter it in a judicial proceeding. 
—Frequency of perjury afcribed to 
the multiplying oaths, and to the little 
folemnity with which they are ad- 
minifterea.—- Refle&ions on the man- 
ner thereof.-r— PuniQiment of this- 
crime by the Laws of Egypt % Greece, 
Rome* Scotland* and the Saxons. — 
5 Eliz. c. 9. and 2 Geo. z. c. 25- 
ftated. — Reflections on the proper 
punilhment thereof* p. 185 to 197. 

III. Libels defined.—— Their dire& ten- 
dency to 4 breach of the public peace* 
is the caufe for which the Law pu- 

nifhes offences of this natyre. 

No judication is allowed the offender 
when profecuted by information or 
indi&meot; but otherwife, in an ac- 
^. tion on the cafe : the reafon of which 
is, that, in the former proceedings, the 
good of the public is eonfidered \ but 

in 
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in the latter that of the party de- 
famed only, — Diftin&ion of the civil 
Law in punifhing defamation, though 
true, if the public were intetefted — 
otherwife when it a^e&ed only a pri- 
vate perfon. Inve&ive, a proper fup* 
plement to the Law when guided by 
truth.— It is the public intereft to 
avail itfelf of the paffions of man- 
kind in order to detedl crimes. — Doc- 
trine of libels in Law Books if rigidly 
adopted, would coftfider every invec- 
tive as libellous. — Since the Revolu» 
tion, this do&rine has received milder 
conftru&ions, though in fome cafes 
ftUI too rigorous. The Laws of Egypt* 
Greece* Athens* Rome y and Scotland* 
relating to libels. — Refleftions there- 
on. — The Law of England corrt^on^ 
with the middle age of jurilprudence, 
rather than the tyrannical ages of the 
Decemviri or the later Emperors. — 
The punifhments by our Law for this 

offence, 
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offence, fine, imprifonment, pillory, 
or other corporal puniihment. — So- 
lon's inftitution that three parts of 
the fine fhould go to the party de- 
famed, and two to the fifk. — This 
proper to be adopted here,— -If the 
offender is unable to pay the fine, to 
be fentenced to hard work till the fine 
is raifed from the profits of his labour, 
p* 197 to 212* 

IV. Affaults and batteries defined.-*-Reflec* 
tions on the flight cafes in which a man 
may incur the penalty of the Law,— 
An afiault fhould be confined to an 
attual attempt to do hurt, and not be 
extended to menacing, &c. Propofal 
that inftead of permitting a plaintiff to 
indid for an afiault, and after bring 
an a£tion for damages, that both pro* 
ceedings fhould be confolidated, and 
the profecution on the indidtment 
ffrould be final, and the fine divided 
V<it.IIL Y be* 
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between the king and the profecutor. 
— In the prcfent pratticc, the profe- 
cutor is at the expence and the whole 
fine goes to the king**— In pur old 
Laws the profecu tor's claim was prin- 
cipally regarded.— The preie&t mode 
more ftrikingly improper, as, on pro- 
fecmions on penal ftatutes, the in- 
former is intitled to half the fine, 
though he has fuftained no injury 
whatever. — Whereas, in cafes where 
the profecutor is really aggrieved, the 
fentence affords him no redrefs. — Bad 
policy of this practice, 

p. 212 to 224. 

V. Refledttons on penal ftatutes,— -Profe- 
cutions founded oa penal ftatutes bear 
hard on the innocent, as the profecu- 
tor is frequently a man of no property 
or reputation, fo that the defendant, 
though acquitted, and perhaps ruined 
both in fame and fortune, can have no 
redrefs.— — Propofal that informers 
2 fliould 
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fliould find fccurity to make good their 
accufation, p. 2 24 to 226. 

The encouragement given to com* 
mon informers of great prejudice, as 
it prevents men of probity from doing 
their duty in this refpeft. — The prac- 
tice of rewarding informers by a gra- 
tuity repugnant to the rules of found 
policy. — Under oppreffive govern- 
ment, policy may recommend fuch 
bad means as conduce to oppreffive 
purpofes. — Inftances thereof.— Strong 
reafons for excluding informers from 
pecuniary benefits, as alfo for making 
compenfation to profecutors who have 
been actually aggrieved, 

p. 226 to 229.' 

VI. Of informations.— -Enquiry how far the 
proceeding by way of information is 
founded on reafbn and juftice, 

p. 230 to 233. 

Y 2 Sbct. 
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Sect. II. Arguments for and a- 
g a in ft informations-, benefits arifing 
from this mode of proceeding. — Ar- 
gument that it is not injurious to li- 
berty, as the iffue muft be tried by a 
petty jury. Anfwers to the argument 
in favour of informations,— : — One 
great inconvenience attending this 
pra&ice, is, that though the infor- 
mation appears groundlefs, the defen- 
dant in fome cafes has no way of reim- 
burfing himfelf the expences he has 
been put to, p. 233 to 238. 

VII. Of Adultery.— Adultery no offence of 
a criminal nature cognizable in the 
temporal courts, but only puniihable 
by the fpiritual court. — Refle&ions 
thereon.— Adultery feverely punilhed 
by the Grecian and Roman Laws.— 
How punifhed by the Jewi/h, and 
Egyptian Laws— and by the ancient 
Laws of Eng land.— Adulterefs by our 

Law 
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Law undergoes no temporal punifh- 
ment except lofs of dower, and not 
that, if her hufband is reconciled to 
her, and cohabits with her after the 
offence — Reflections upon the re- 
miflhefs of our Laws with refpedl to 
moral crimes.— -Adultery fliould be 
cognizable by the criminal jurifdic- 
tion. — Punifhments proper for this 
offence, p. 23910249. 

VIII. Of military offences. — Offences creat- 
ed by military Law which may be 
punifhed with death by the fencence 
of a general court martial. — Other 
military offences improperly fubmit- 
ted to the difcretion of the court 
martial. Defertionintime of war made 
felony by the ftatutes Hen. 6. Eliz. 
and Ed. 6.— which with other inferior 
crimes are triable by jury.— Remiffion 
or mitigation of the fentence of courts 
martial lies with the fovereign, and 
with governors and commanders a- 
Y 3 broad. 
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broad.— General courts martial free 
from the objeftions to the forms of 
proceeding by regimental courts mar- 
tial, P- 249 to 2 5*> 

Sect. II. Military crimes and pu- 
nifhments in other nations, viz. Egypt, 
Athens, Rome. — Remark on the mo- 
dern practice among us when a num- 
ber of offenders equally guilty, being 
convifted, are permitted to throw dice 
or caftlots for their lives, 

p. 253 to 257. 

Sect. III. The power of garrifon 
or regimental courts martial contra- 
difts the genius of our Laws, as the 
difcrction erf the judge determines 
both the crime and punifliment. — Ob- 
fervationon the punifliments generally 
inflifted by inferior courts martial. — 
Officers, by whofe orders punifliments 
are inflifted, ought to pay the greateft 
attention to preventive meafures.— 

The 



CONTENTS. VOL II. 

Chap. 

The good effe&s of which inftanced 
in a regiment Rationed at Antigua* 
which, by adopting thofe principles, 
introduced fobriety and good difci- 
pline, when frequent punifhments 
proved ineffedtual — the Ramans pu- 
niflbed by expofing the delinquent to 
public fhame. — Their modes of pu- 
nilhment.— The military rewards among 
the Romans well calculated to infpire 
the foldiers with courage and patriot- 
ifm \ but the feverity of our Laws by 
no means adapted to anfwer thofe 
ends, p. 257 to 266. 

IX. Of the criminal laws which William the 
Conqueror promulgated.— The title 
fays, they were taken from thofe which 
prevailed in the time of Edward and 
his predeceflbrs. — The firft relates to 
the right of fanftuary within churches. — 
The ad to the privilege of the men of 
the King's Bailiwick.— -The 3d con- 
cerns the violators of the public peace.— 
Y 4 The 
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The 4th one accufed of theft and 
bis furety. — The 5th relates to the 
apprebenjion of a tbief — The 8 th to 
homicide* and the were or prise of each 
man's bead.— The 9th to tbofe to 
whom the were was to be paid.— The 
10th treats of the value of certain ani- 
mals wben tbey are taken in were. — The 
nth of affault. — The lath orders a 
fine to be paid by any one who (hall 
wound another, fo as that the bone be 
laid open. — The 13th orders what 
prices or rates Jball be paid for tbe lofs 
of a limb or joint. — The 14th relates 
to tbe violation of a married woman — 
The 15th to fine forfalfe judgment.—* 
The 1 6th eftablilhes tbe manner in 
wbicb one accufed of theft jball purge 
bimfelf. — The 17th treats of cburcb or 
boufe breaking. — The 1 8 th concerns the 
payment of Peter's pence.— The 19th 
treats of tbe crime of a rape. — The 
aoth provides/or tbe payment of Peter's 
fence— Th& 2 ifl concerns the putting 

out 
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otit an eye.*— The 25th relates to the 
recovering any ware or merchandize 
taken by ftealth, &c— The 26th to 
fining the hundred where the homicide 
cannot be brought to juftice.—rThc 30th 
to the fafety cf the public ways-. — The 
;... 31ft to a robber taken in the fall. — 
The 35th to female conviSts who are 
with child.— The 37th to women taken 
in adultery.— The 38th to crimes com- 
mitted through nece£ity.——Tht 41ft 
treats of judgments. — The 45 th offure- 
ties deferted.— The 48th of tbofe who 
fyffer a thief to efcape. — The 50th of 
the manner of purgation of one accufed 
in an hundred. — The 53d concerns the 
murder if a Norman or Frenchman. 
The 67th relates to the modes ofpunijb- 
menu p. 266 to 286. 

Obfervations made on thole Laws 
by Lord* Lyttelton 9 in the Appendix 
to the 4th Book of the Life of King 
Henry II. p. 287 to 290. 

Of 
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X. Of criminal proceedings in Scotland. 
The Law of that country averfe to 
groundlefi profecutifcns. — Trials for 
TreaJbn, fame as in England fince 
the ftatutc of Queen Anm. — Trials for 
other crimes before juiticiary court or 
inferior judges.— Prifoner in all cafes 
not capital may be bailed — may infill 
on his trial within a limited time.— 
Precognition of fafts taken before a 
juftice of peace, fherifF or magiftrate, 
and tranfmitted to the juftice clerk, 
thirty days before the circuit court 
where the prifoner is to be tried.— 
The relevancy of the fa& to be deter* 
mined by the court the day before the 
trial, when, or at which, the wknefles 
are to be examined before the jury, a 
majority of which are to pronounce 
the prifoner guilty or not guilty.— 
Jury in many cafes are to judge of 
Law or relevancy, and may return a 
generator fpecial verdifh Condemned 
criminals not not to be executed in 

Ids 
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lefs than thirty days fouth of the 
river Forth* or forty days north of it* 

p. 27110303. 

CONCLUSION. 

Conje&ures as to the rife and progrefs of 
the difregard to moral and religious principles 
which has lately prevailed in this country. 
This difregard attributed to the fanatical hy- 
pocrify immediately preceding, and in the 
time of, the proteftorihip \ the infidelity, pro- 
fanenefs, and indecency in the reign of King 
Charles II. the dangerous difputes which arofe 
between High Church and Low Church foon 
after the Revolution ; the illiberal and indis- 
criminate farcafms which were thrown out in 
the courfe of thefe difputes from the clergy 
of the different parties upon each other— 
and the ill dircded and indifcreet zeal of fome 
unfkilful advocates, who, in their attacks 
upon infidelity, have attempted to prove too 
much. Reafon to hope that, at this feafon, 
piety and morality are gaining ground. — Re- 
formation cannot be properly effected but 

by 
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by framing good Laws, and particularly by 
fixing a juft and equitable proportion be- 
ween crimes and punifliments, and having 
regard rather to prevention than punifhment, 
—Poverty, labour, and confinement ought to 
be inflidled in proportion to the different de- 
grees of delinquency, and no capital punifh- 
ment but where the criminal can make no re* 
paration to the injured or to fociety, 

p. 304. to the End. 
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Obfcrvations on the Treatife entitled, Con- 
ft derations on the Laws of forfeiture for High 
Treafon — which vindicates the Laws of for- 
feiture, but contraverts the propofition that 
fuch forfeitures are contrary to the principles 
of natural juftice. That the innocent pofte- 
rity ought not to fuffer for the guilty anceftor, 
fcems to be juft ; and that the extremity 
to which thefe Laws have been carried in 
fome countries, is neither reconcilable to the 
principles of policy, clemency, or juftice, 

p. itoj. 

That fuch forfeitures being laid out of the 
cafe, the objection as applied merely to the 

queftion 
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queftion of eftates or rights of inheritance, 
enjoyed by the criminal himfelf, or to be con- 
veyed through him to others, refults into an 
abfurdity. — That the nature of human pu- 
nifliment is attended with unavoidable im- 
perfe&ions. — We can eftimate the offence 
more exa&ly than proportion the punifh- 
ment. — In regard to a man's felf, death is the 
laft punifhment that can be infli&ed for the 
greareft crimes. — But in regard to others, 
this power operates further in its confe- 
quences, as can in no cafe be confined to 
the criminal, without affe&ing all thofe con- 
nected with him by friendlhip, intereft, con- 
lent, or nature.— It is impoflible to disjoin 
thefe connexions, and it is even neceffary for 
fociety that they fhould be thus complicated, 
and being fo, what happens to one muft be mu- 
tual to all. — Inftances in a King and his peo- 
ple, a corporation and the individual mem- 
bers, p. 3 to 6. 

Difference in thofe cafes, and care of fa- 
ther and children, p. 6 to j. 

That 
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That nothing is a puniftumnt which docs 
not afi&t a right — to make the innocent fu£- 
fer for the guilty, and to inflict that on the 
guilty, which, in its confequences, may a£» 
fe& the innocent, are very different confide- 
rations. Obfervations of Puffendorf on this 
head, p. JL 

Children having no right but from the fa* 
ther, if he holds the property till his death, 
there is no injury done when he is juftly de- 
prived of that wealth, or thole honours, 
which were acquired under the prote&ion of 
fociety, to be tranfmitted to his children in 
ftated rules of defcent. Thefe benefits may 
be confidered as the gifts of civil government, 
but life and liberty are the gifts of nature, 
and fhould never be taken away becaufe of 
the father's offence, nor fhould a fubjeft be 
made incapable of employments without fome 
crime committed by himfelf, p. 8 to 9. 

Thefe arguments founded on an erroneous 
bafis,— A difference between the natural 

rights 
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rights and the peculiar diftinaiorWof focicQr, 
fuch as riches and honours. — Thefe laft are 
merely contingent, and the fucceffion of con- 
tingent rights depends on the condtr& of our 
anceftor, from whom we would derive them, 
4nd who may fquander thenf, and though for 
fo doing, he would be defervedly efteemed 
cruel and unjuft, yet no complete provifion 
could be made to prevent that evil which 
would not be attended with more general in- 
convenience, p. 9 to ii * 

There is a material . difference between 
the interpbGtion of Law to prevent a necef- 
fary confequence of our anceftor's crime or 
indifcretion, and the operation of Law in 
dire.6ling an effeft, by a pofitive inftitution 
which would not otherwife have followed, — 
Human wifdom cannot prevent the innocent 
from being fometimes involved in the fate of 
the guilty in many cafes, and in fome inex- 
pedient to prevent it for fear of more general 
inconvenience.— But it is one thing to be 
under an incapacity, or to forefee the inex- 
pedience of relieving fuch as fuffer by the 

faults 
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faults of others — and another to ordain that 
tkeyjbatt fuffer for fuch faults, where they 
otherwife ibouldnot, p. 1 1 to 13. 

In Treafon and capital felonies, it is not 
the delinquent who is deprived of the benefit 
of his wealth, but his innocent pofterity. — 
Admitted that thejlated rules of defcent arc! 
of pofitive institution, yet the general right 
of fucceflion is a natural tight, p. 13 to 14. 

Refle&ions on the pofition of Puffendorf^ 
that it is a misfortune to be reduced to po- 
rerty by a crime, which caufec^ the magistrate 
to fet a large fine upon the father of a family, 
but not a punijbment, p. 14 to 16. 

Partial to apply this to forfeiture for trea- 
fon, &c— this principle only applicable to 
confiscations, where the father's life is not 
taken away, which is in lieu of other pu- 
nishment, leaving the connexion between 
parent and child Still Subfifting,— But where 
the Law fentcoces the parent to death, there 

Vol. III. Z the 
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the connexion is broken by a& of Law, aad 
though their interefts may be feparated v yet 
the child is doomed fingly to fuffer for his. 
lather's crime, for which he has already atonr. 
ed with his life, p. 16 to .17. 

In cafe of forfeiture, the children do not 
fuffer by a neceffary confequence of their fa- 
ther's guilt, but by pofitive inftitution, and 
therefore it is a punifhment to them, p. 1 j. 

This reafon applicable to the illuftration 
ufed by the Author, to (hew the neceffity of 
complicating tbofe connected with the crimnalin 
the conferences of bis punifhment* p. 18. 

Obfervations on the political connexion of 
kings and fubjeds*, corporate body, and its 
particular members; which differ widely from 
the natural connection between father, and 
fon. — In the former inftances they fuffer, be- 
caufe it is impoffible for human policy to pre* 
vent their misfortunes, it being the nature of 
every truft, that the party confiding mutt 

fuffer 
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firffer for the errors and faults of the party 
intruded j but in the connection between fa- 
ther and fon, the fon fuffers by a pofitive in- 
ftitution of Law, in a cafe wherein otherwile 
he would not fuffer at all, p. 19 to 21. 

Arguments on the Law of Nature made 
life of by the Author of Confiderations on 
the Law of Forfeiture for High Treafon, not 
fatisfaftory or conclufive, p. 21 to 27. 

In anfwer to thefe arguments obferved, 
that the right of children being founded on 
the bed principles of natural reafon, is confe- 
quently a right of Nature.— The definition 
of Grotius and Puffendgrf of the word right* 
and the rights ofNature t p. 29. 

: Arguments thereon, which prove the 
right of fucceffion to be a right of Nature, 
— Right of inheriting riot properly a right of 
Nature. — It is a right of civil inftitution, yet 
the childrens claim of fucceffion is a right of 
Nature, p. 30 to 33* 

Z 2 A pa- 
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A parent not bound to tranfmit property 
equally among all his children, but may pre- 
fer one before another, P« 33" 

Moil ftates have inftituted the right of 
primogeniture, which is held to be moft fuit- 
able to noble, as equal fucceflion is to Plebeian, 
families; and confequently, the former agrees 
beft with monarchical, and the latter with 
republican governments. Political reafons 
wherefore they fo agree, p. 34 to 35. 

Tranfmiffion by defcent, or the right of 
acquiring by fucceflion, a right of Nature.— 
The term fuueffion more precife than inhere- 
****** p. 37; 

In an inquiry into the rights of civil inftitu- 
tion, improper to make ufe of terms applicable 
wily to Nature.*— The right of inheriting^ a 
right depending on modifications of civil ia- 
ftituition, which does not confer the right of 
fucujhn, but only modifies it, p. 38. 

In a ftate of Nature there is an obli- 
gation on fociety to acknowledge and fup- 
-■•- 1 port 
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port the tide of the children to the parent's 
property, but the civil or pofitive Lav 
makes this obligation a compulfion % p. 39* 

Obfervations on the diftin&ion taken 
from Roman Law, " H*res eft nomen juHs f 
FiHus nomen Nature? and the inferences 
drawn from it by the author inquired into, 

p. 39 to 40* 

Diftinftion betwixt the terms heir and fin 
admitted; the firft a name or relation of 
Law, and the other of Nature. The 
word heir in general denotes the eldeft fon % 
in fome places the youngejt, according to 
local inftitutions, p. 40 to 41* 

Law of Nature knows no fuch rules of 
inheritance, gives no one child a prefer- 
ence over the t>thers by rules of feniority, or 
peft nativity, but leaves it to the parent's dis- 
cretion to provide for all his children, as tnoft 
fui table to their wants, capacities, or merits— 
And if no appointment, Nature cafts the 
fuccefiion on all equally, p. 41 

Eights 
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• Rights of blood are of all others the' m&t 
facred, but the civil Laws ought riot to 
tate away fuch right, yet we find thiey do- 
but no intention of impeaching the Lawr 
of idefcent in this kingdom, as the Laws 
<tf primogeniture and reprefentation may be 
deemed beft calculated for the fupport of our 
COftftitution, p. 43 to 44. 

Right of primogeniture founded on feudal 
principles. — While that fyftem was weak, the 
grantor referved a power to give the fief to any 
particular fon he thought proper as moft fit 
to perform the fervices ;— and in the more 
imperfedl ftate of the fyftem, the fucceflion 
was equally divided among all the Tons, as 
moft agreeable to the Law of Nature* 

p. 44 to 45. 

* Sight of reprefentation moft agreeable to 
the more enlarged ideas of Natural Juftice. — 
In early times, rights of infants little regard- 
ed.— The uncle, as more able to perform the 
fervices, was preferred to the nephew of 
tender years.— Obfervations on this regula- 
tbn,-«Roman Law on this fubjeft. p.46 to 47. 

Cml 
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Civil inftitutions do not prove that th& 
right of inheriting was not a right of Nature. 
—The Roman Law fo fenfible of this right, 
that it ordained that no father fhould difin- 
herit his fon without exprefling his reafons for 
fo doing, and thofe reafons were difcufled in a 
fuit brought by the child, and decreed to be 
fufiicient or not. — Gcero's obfcryations on 
this head in his fpeech for Sextus Rofcius. 
Paflage from Selden on this fubjedt, 

p. 49 to. 5i 

Rights of Nature may be modified but not 
deftroyed. If by pofitive Law the children 
are baited from their civil Right, their na- 
tural right (till remains. — Children, while in- 
capable of providing for themfelves, mud de- 
rive their fubfiftence from their parent, and 
Whoever acquires the parent's property, takes 
it with the burden of providing for the child, 

p.5itt>5 + 

Arguments againft this propofition, in the 
confederations on forfeiture* &c. anfwered. * 

P. 54 » 5* 

Further anfwer and obfervations on the 

progrds of improvement and property.— In 

the 
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the firft ftage, fuppofed chat men lived on the 
Spontaneous produ&s of the earth — in the 
fccond, hunting and fiftiing — and in the next, 
pafturagc.— All thefe ftages were probably er- 
ratic, and men had no fixed abodes.— When 
agriculture was introduced, then property 
became immovable, and men gained fixed 
habitation. Principles of natural affec- 
tion gave parents the idea of tranfmitting 
their property to their children, as foon as 
'ever it became tranfmiflible, p. 57 to 60. 

• Consideration of a ftate of Nature as ab- 
ftrafited from all hypothefis— the right of 
tranfmitting property muft have refided in 
the proprietor, and civil inftitutions could 
only prefcribe and enforce the modes of car- 
rying that right into effeft.— The proprietor 
would certainly tranfmitto his children, as the 
hatural obje&s of his affe&tan, p. €2 to 63. 

Paffages from Grotmwd Puffendorf allud- 
ed to, and observations thereon. — Conclu- 
sion of the Appendix, p. 63 to 68. 
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